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Section: 2.00 PROGRAM DESCRIPTIONS

Sub Section: 2.01  Low-Income Housing Trust Fund Program

2.01.01 Summary
The Low-Income Housing Trust Fund Program ("HTF Program™) provides payments,
grants, and loans to eligible applicants to develop and complete housing projects for occupancy
by persons of low income in eligible areas. The HTF Program was established under Article 18
of the Private Housing Financing Law (PHFL) and is administered by HCR on behalf of the
NYS HTFC. A copy of the PHFL can be found at www.nys.gov. Eligible applicants may receive
up to $125,000 per unit per project to pay for eligible costs that include: site acquisition;
constructing, rehabilitating, or converting an eligible project; and soft costs. HTF Program funds
may be used as bridge or permanent financing for predevelopment costs, construction costs,
working capital, and replacement reserves.
Through the Unified Funding (UF) process, an eligible applicant may participate in the
HTF Program as a direct project recipient, in which the applicant develops projects on its own.
Applicants who participate in the HTF Program as private developers, as defined in the PHFL
Article 18, Section 1102.1, are required to make an equity contribution equal to two and one-half
percent of the total project cost or five percent of the total project cost less all grants, whichever
is greater. A portion of the equity contribution, equal to the lesser of one percent of the total
development cost or 50% of project gross rent, must be made as a cash deposit to the project's
Operating Reserve Account.
Per statute, allocations of HTF cannot exceed the following limits based on the total
program appropriation in any fiscal year:
e 50 percent allocated to projects located within any single municipality,
e 33! percent allocated to private developers for projects within a city with a population of
one million or more, and,
e 33Y percent allocated to private developers for projects in the area outside cities with a

population of one million or more.
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In addition, Section 1102.8 of the PHFL requires preference in the awarding of funds to
be given to economically feasible projects which contain a substantial number of persons whose
income does not exceed 50 percent of Area Median Income (AMI).

Applicants, who plan to use HTF Program funds in conjunction with the Low Income
Housing Credit (LIHC) Program (Section 2.03), should be familiar with the eligibility
requirements of both programs. Applicants and owners of projects involving the construction or
rehabilitation of four or more HCR assisted housing units including LIHC Program projects are
required to submit affirmative marketing plans before rent-up, detailing specific actions to be
taken to provide information and outreach to eligible persons of all racial, ethnic, gender and

disabled groups from the housing market area.

2.01.02 Statutory Provisions

2.01.02.A Purpose

The HTF Program was created by Article 18 of the PHFL for the purpose of making
payments, grants, or loans available to subsidize the cost of rehabilitating and constructing
housing for persons of low income. The Legislature's intent in creating the HTF Program was to
increase the housing opportunities of persons of low income by expanding the supply of
affordable housing. The HTF Program is administered by the HTFC, a public benefit corporation
established under Section 45-a, of the PHFL. The specific legislative findings on which the HTF
Program is based are found in Article 18, Section 1100 of the PHFL.

2.01.02.B Definitions
Definitions and program specific terms can be found in Article 18 of the PHFL, Section
1101.

2.01.03 Eligibility Requirements
This Section describes the eligibility requirements that are specific to the HTF Program.
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2.01.03.A Eligible Applicants
As set forth in Article 18 of the PHFL, eligible applicants for the HTF Program include

municipalities, counties, municipal housing authorities, not-for-profit corporations, charitable
organizations, wholly-owned subsidiaries of not-for-profit corporations or charitable
organizations, partnerships, certain private developers, and HDFCs. To be considered a not-for-
profit project under the HTF Program requirements, a not-for-profit corporation or its wholly
owned subsidiary must have an ownership interest in the project ownership entity equal to at
least 50% of the controlling interest in the project and have a defined role in project
management, evidenced by an equal say in the selection, hiring, and firing of the management
agent for the project, and in other decisions regarding the management of the project. The non-
profit must also have an equal say in the management of the partnership as demonstrated by the
partnership agreement.

Except in cases of not-for-profit organizations, which are at the time of application
engaged in multiple activities, and HTFC has given its consent to those activities continuing, the
project must be and remain the sole asset and business purpose of the project recipient. Persons
of low income may not be direct recipients of payments, grants or loans from the Corporation,
but may receive such funds from another eligible applicant.

With the exception of municipalities, counties, and private developers, an applicant must
have been in existence as a bona fide organization for at least one year prior to submission of an
application, and must have the improvement of housing for persons of low income as a primary
purpose, as evidenced in their articles of incorporation or by-laws. Municipalities, counties, and
private developers must demonstrate prior experience in the production of affordable or low
income housing.

A partnership's term of existence is determined by that of the partner with controlling
interest. The term of existence for wholly-owned subsidiaries of not-for-profit corporations or
charitable organizations is determined by that of the parent corporation.

Applicants must have the experience and capacity to develop and complete a project of
the size and type proposed in a timely and cost-effective manner. They also need to be capable of
maintaining financial records in accordance with Generally Accepted Accounting Principles.

Applicants must also be able to secure any additional financing that may be necessary to
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complete the project as proposed. Additionally, applicants must be able to assume responsibility

for providing management of the HTF Program units during the regulatory period. An applicant

may apply directly to the HTF Program as a project recipient, in which case HTFC administers

funding.

2.01.03.B
Newly constructed and rehabilitated rental, cooperative, condominium, and homesteading
projects are eligible projects under Article 18 of the PHFL. The HTF Statute and HCR policy set

Eligible Projects

forth the following criteria with regard to rehabilitation projects:

An occupied residential property is eligible for HTF if the property is distressed. HCR

will consider an occupied residential property distressed if:

a.

The occupancy rate by lawful occupants is less than 60% (otherwise known as
under-occupied);

The residential portion of a mixed use property has an occupancy rate by lawful
occupants of less than 60% (under-occupied);

A property consisting of one or two residential units prior to rehabilitation will
subsequent to rehabilitation contain at least one additional residential unit; and,
The rehabilitation of the property would preserve affordable housing currently
serving a population whose housing need would justify its replacement if it

ceased to be available.

An occupied non-residential property is eligible for conversion with HTF if the property

is underutilized. HCR will consider the following factors in determining whether a non-

residential property is underutilized:

a.
b.

Revenue from the leased space compared to the cost to operate the property;
Whether the owner provided the occupant with a plan acceptable to HCR for the
occupant’s relocation;

The percentage of leased space compared to the total amount of space available

for lease;
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d. Whether the current occupant of the non-residential space provides a critical
service to the community which would be left unmet if the current occupant was
displaced by the proposed project; and,

e. Whether the land, building(s), and/or structure(s) are currently not used or used
at a lower density than the local land use plan permits and may potentially be
developed, recycled, or converted into a higher density residential, commercial,
or mixed-use development as defined in a local land use plan.

Per HCR policy, a property is classified as residential property if 50 percent or more of
its gross floor space is residential prior to rehabilitation. A property is classified as non-
residential property if less than 50 percent of the gross floor space is residential prior to
construction.

HCR will consider a structure to be vacant if the applicant can demonstrate that the
occupancy is temporary in nature and that the occupant does not have a statutory or contractual
right to occupy the property at the anticipated time for commencement of activities. A property
will not be considered vacant if the occupant's obligation to vacate is conditioned upon the
applicant securing funding from New York State. While there are no project size restrictions,
factors such as site characteristics, community need, and project feasibility must be considered
when determining project scope. Projects should be primarily for residential use, but other space
may be included if it is determined by the Corporation to be appurtenant or incidental to the
residential dwelling accommaodations, and is intended for the exclusive use of project occupants.
Depending on the nature of the project, such other space may include: community space, on-site
management offices, common laundry rooms, social service space, dining and cooking areas, and
recreational areas.

The use of HTF Program funds with tax exempt bonds and 4% LIHC is not permitted.
Applicants interested in using tax exempt bonds and 4% LIHC for a project should consider

requesting funding from the Homes for Working Families Program.

2.01.03.C Eligibility Requirements for Homesteading Projects

It is HTFC’s policy that applicants requesting funds for 1-4 family owner-occupied
properties seek funds from a source other than HTF.
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2.01.03.D Requirements For Cooperative and Condominium Projects

For applicants seeking HTF funds for cooperative or condominium projects, HTFC will
expect that the applicant will assume and retain the role of monitor over the management and
operation of the cooperative or condominium to ensure that all HTF requirements are complied

with for the duration of the HTF regulatory agreement.

2.01.03.E Eligible Areas
Acrticle 18, Section 1102.3(h) of the PHFL provides the criteria of areas eligible for HTF

funding. In addition, areas which have been designated by any Federal, State, or local law, rule,
or regulation as blighted, deteriorated or deteriorating or as having a blighting influence on the
surrounding area or as being in danger of becoming a slum or blighted area are eligible for HTF
Program funds. Designations that meet these criteria include, but are not limited, to the
following:
Q) Federal Designation
a. Areas which are designated by the Secretary of the Department of
Housing and Urban Development (HUD) of the United States as areas in
which concentrated housing, physical development, and public service
activities are being or will be carried out in a coordinated manner,
pursuant to a locally developed strategy for neighborhood improvement,
conservation and preservation;
b. Areas which have been proposed by the locality and approved by HUD as
Community Development Block Grant (CDBG) target areas;
C. Areas which have been proposed by the locality and approved by HUD as
Rental Rehabilitation target areas; and,
d. Neighborhoods in which Community Housing Development
Organizations are carrying out activities pursuant to Title 11 of the
National Affordable Housing Act.
(i) State Designation
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Areas which are designated under Articles 15 and 16 of the General
Municipal Law (The Urban Renewal Law and the Urban Development
Action Area Act);

Census tracts in which at least 70 percent of the families have incomes
which are 80 percent or less than the Statewide median income;

Avreas of chronic economic distress as designated by the State and as
approved by the Secretary of the Treasury and the Secretary of HUD;
Neighborhoods in which neighborhood preservation activities are being
carried out pursuant to Article 16 of the PHFL;

Rural preservation and revitalization regions in which preservation
activities are being carried out pursuant to the provisions of Article 17 of
the PHFL,;

Neighborhoods where median income does not exceed 80 percent of the
median income of the MSA in which the neighborhood is located, or that
does not exceed 80 percent of the median income of the county, if the
county is not part of a MSA (for purposes of this section, "Neighborhood"
means an area that surrounds a project and tends to determine, along with
the condition and quality of the project, selling prices and/or rent levels of
housing units);

State designated Economic Development Zones; and,

Or areas that will assist in the deconcentration of poverty.

Local Designation

a.

An area designated by the chief executive officer or the appropriate
legislative body as blighted, deteriorated or deteriorating, or as having a
blighting influence on the surrounding area, or as being in danger of
becoming a slum or a blighted area because of the existence of
substandard, unsanitary, deteriorating or deteriorated conditions, an aged

housing stock, or vacant non-residential property, or other factors
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indicating an inability or unwillingness on the part of the private sector,

unaided, to undertake the activities mandated under Article 18.

2.01.03.F Eligible Occupants

To be eligible for funding, HTF housing projects must serve persons of low income,

defined in PHFL Article 18, Section 1101.10. For rehabilitation or conversion projects, Article
18 of the PHFL provides that legal occupants who remain in possession of their unit, or who are
temporarily relocated during rehabilitation or conversion, are entitled to continue occupancy
after project completion. All additional occupants who move into the project subsequent to
rehabilitation or conversion must be persons of low income, as defined above. Only temporary
relocation expenses are eligible costs under the HTF Program.

2.01.03.G Eligible Project Costs
Pursuant to Article 18 of the PHFL, the HTF Program cost may not exceed $125,000 per

unit per project per funding round. Eligible project costs shall consist of the actual and necessary
cost of rehabilitation, construction, or conversion, including, but not limited to, the following:
Q) construction or rehabilitation costs;
Q) architectural, engineering or professional services fees;
(i) financing costs;
(iii)  fees charged for disbursement of funds by lenders;
(iv)  temporary relocation costs;
(V) property acquisition costs (not to exceed 50 percent of the HTF Program award);
(vi)  carrying costs during construction;
(vii)  Working Capital Fund;
(viii) a Replacement Reserve;
(ix)  LPA fees for technical services rendered on behalf of the sub recipient (by policy,
HTF program has preferred LPA projects to be accomplished through the Office
of Community Renewal);
(x) fees for construction audit;

(xi)  Developer's Allowance, if applicable; and,
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(xiii)  Community Service Facility costs (not to exceed 10% of the HTF award amount,

with the total HTF request not exceeding the per unit funding cap).

HTF Program funds may not be used for the administration costs of the applicant, to
capitalize an operating reserve, or for the construction, conversion or rehabilitation of units,
which, upon project completion, are to be occupied by other than persons of low income. By
statute, no more than 50 percent of any HTFC payments, grants or loans provided for the project
may be used for acquisition costs (including closing costs).

For HTF projects with non-residential/commercial space which qualifies as a Community
Service Facility (CSF), these costs may be eligible for HTF funding. A CSF is a non-residential
facility within a HTF-eligible project which provides services to the low-income residents of the
neighborhood/area in which the project is located. Up to 10 percent of the HTF award amount
may be used to finance costs associated with the development of the CSF. Please see Section
5.09 for further guidance on using HTF for a CSF.

2.01.03.H Eligible Predevelopment Costs

NOTE: Predevelopment awards will only be made if the RFP for a particular UF round
states that such an award will be available for that funding round.

Once a Funding Commitment has been issued, a not-for-profit applicant may request
funds for predevelopment expenses. By policy, the HTF Program will not fund more than $5,000
per unit in predevelopment expenses, though other sources may be used to fund additional
predevelopment costs. Predevelopment funds are included in the amount of the Funding
Commitment, and any predevelopment funds awarded are included in the maximum funding
amounts discussed above. The use of predevelopment funds is restricted to non-construction
expenses, including, but not limited to:

0] site option costs and site carrying charges;

(i) architectural and engineering fees;

(iii)  appraisal fees;

(iv)  fees for title search and survey;

(V) planning and consultant fees;
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(vi)  demolition and clean out expenses necessary to complete the design of the
project;

(vii) legal and organizational expenses;

(viii) accounting and application fees;

(ixX)  market and environmental studies;

x) feasibility studies; and,

(xi)  site option expenses.

2.01.04 Program Requirements

This section describes private developer and regulatory period requirements specific to
the HTF Program. Utilization of LIHC may have an effect on certain requirements set forth in

this section.

2.01.04.A Private Developer Minimum Equity Requirements

Article 18 requires that HTF applicants who are acting as private developers must make a
minimum equity contribution to the project equal to either: (a) two and one-half percent of the
total project cost; or (b) five percent of the total project cost minus all grants, whichever is
greater. For the purposes of the HTF Program, a grant is defined as financing which does not
require payment of principal or interest during the project's regulatory period. Balloon mortgages
which do not require amortization of principal or payment of interest during the loan period are
considered grants.

Program policy requires that a portion of the equity contribution be in the form of cash,
with a minimum of the lesser of one percent of the total development cost or 50 percent of
project gross rents made as a cash deposit to the project's Operating Reserve Account.

Any equity above and beyond the required one percent cash contribution must be in the
form of cash, land, or real property unless there is an identity of interest between the applicant
and the builder. In this case, a portion of the builder's profits, up to ten percent of the actual cost
of construction, may be waived or treated as equity subject to the approval of the Corporation.
Not-for-profit organizations wishing to receive a return on equity for a project will be treated as

private developers if they make the minimum required equity investment. The return on equity
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that a private developer is permitted to receive on its qualified equity investment is described in
Section 2.01.04.D.

2.01.04.B Real Estate Contributions

Any land or real property contributed as equity must be owned by the applicant and must

be free and clear of liens. Real property acquired pursuant to public funding shall have no equity
value for the purpose of satisfying the HTF Program's equity requirement. The value of property
acquired two years or less before submission of a UF application that is counted as equity shall
be calculated as the lesser of either the preconstruction appraised value or the purchase price.
The value of property acquired more than two years prior to submission of a UF application that
may be counted as equity shall be the property's pre-construction appraised value. HTF Program
funds used to acquire the property on which the project is located shall be deducted from its

value when calculating the equity investment.

2.01.04.C Payment of Equity

A private developer's equity investment must be made at or prior to the project's

Construction Closing. If the private developer has syndicated the project and is to receive future
syndication proceeds, the amount of such future proceeds must be funded by some other source,
without encumbering the project.

Cash equity contributions must be in the form of a certified check equal to the amount of
equity to be invested in the project. In lieu of a certified check, an irrevocable letter of credit
(LOC) may be submitted. The certified check or LOC must be submitted at or prior to the
Construction Closing. The LOC should cover the term of the construction phase of the project. If
the construction phase of the project takes longer than expected, the term of the LOC must be
extended within 30 days of its expiration date to cover the extended period of the construction
phase. It is the developer's responsibility to extend the LOC, if necessary. HTFC will deposit all
cash equity contributions into interest-bearing accounts, and any interest earned will be returned

to, or credited to, the developer.
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2.01.04.D Return on Equity

If, after providing for all expenses, taxes and deposits to the reserve funds, there are funds

available, an annual portion of the project earnings will be paid to the private developer as a
return on equity. In order to receive a return on equity, there must be a cash surplus in the
project's General Operating Account after payment of all expenses for the applicable fiscal year.
The annual return on equity is limited to six percent of the total qualified equity contributions.

If unpaid, payment will accrue for return on equity and shall be made at such time as a
cash surplus is available in the General Operating Account or in the Operating Reserve Account
(subject to the conditions previously described). The maximum payment of return on equity in
any one fiscal year is limited to the current year's return on equity and one prior year's accrued
amount. Return on equity payments will be made following the end of each fiscal year.

Payments from the General Operating Account for return on equity require prior approval
of the Asset Management Unit (AMU). Payments from the Operating Reserve Account also
require prior approval of AMU. AMU and HTFC Finance staffs review the annual audit report
to ensure that return on equity is paid properly. Payments will not be approved if it is determined
that the project is not in compliance with HTFC regulations and applicable housing occupancy

and maintenance laws, codes, and regulations.

2.01.04.E Regulatory Period

HTF Program projects must be operated in accordance with a Regulatory Agreement for
the duration of the applicable regulatory period described below:
Q) for homesteading projects, the regulatory period is the greater of:
a. the 15-year period following the date of final disbursement for the project
during which the resale, rental, and occupancy restrictions specified in the
Regulatory Agreement are applicable; or,
b. the period, not to exceed 30 years, during which any loan or indebtedness
incurred pursuant to Article 18 of the PHFL is outstanding.
(i) for rental, condominium or cooperative projects, the regulatory period is the

greater of:
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a. the 20-year period following the date of final disbursement for the project
in which the resale, rental and occupancy restrictions specified in the
Regulatory Agreement are applicable; or,

b. the period, not to exceed 30 years, during which any loan or indebtedness
incurred pursuant to Article 18 of the PHFL is outstanding.

HTF projects may not be sold during the regulatory period except, with HTFC approval,
to another eligible applicant who agrees to carry out the provisions of the Regulatory Agreement.
During the regulatory period, the resale price will be established based on the value of the HTFC
loan, project sponsor’s equity and other relevant considerations.

At the end of the regulatory period, the project may be resold or refinanced. Except for
those projects financed under Grant Enforcement Mortgages, projects which are resold or
refinanced, and which will not continue to provide housing units for persons of low income,
must repay the amount of the outstanding mortgage principal and accrued interest, if not
previously paid to HTFC. If the project is to be sold or refinanced, but will continue to provide
units for persons of low income, a new mortgage and regulatory period can be negotiated and
HTF Program funds will not have to be repaid to HTFC. These provisions apply to all housing

types - rental, homesteading, cooperative and condominium.

2.01.04.F Accessibility and Adaptation of Units

HTF projects must meet all applicable code, Fair Housing Act, and any other applicable
requirements for accessibility and adaptability. All reasonable accommodations and reasonable
modifications, including modifying adaptable dwelling units to the accessibility needs of the

tenant, must be at the owner’s expense.
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Section: 2.00 PROGRAM DESCRIPTIONS

Sub Section: 2.02  Housing Development Fund Program

2.02.01 Summary

The Housing Development Fund (HDF) is a revolving loan fund program established in
1966 under Article XI of the PFHL and administered by HCR. The primary purpose of the HDF
program as currently administered by HCR is to provide construction loans to eligible applicants
who will construct or rehabilitate housing projects for low-income households. HDF loans
provide temporary, interim, or bridge financing and are generally repaid from permanent
financing provided by another public or private funding source or the equity proceeds
contributed by the investor in low-income housing credit projects. A copy of the PFHL can be

found at http://www.ny.gov/.

HDF construction loans may be used for the costs of rehabilitation or construction of an
eligible project including: site improvement; demolition and/or site preparation; infrastructure;
professional and legal fees during construction; labor; materials; equipment; approved developer
fees and builders' overhead; project carrying costs and working capital; and the development of
non-residential facilities, provided such space is incidental or appurtenant to the residential
property, and allowed and reimbursable under the project's permanent financing. HDF
construction loans may be paid at zero percent interest rate and are repaid from the first receipts
of the project’s permanent financing. These loans are usually of three years duration, but may be
longer based on the financing necessities and construction timetables of specific projects. In
recent UF application rounds, HDF loan funds have been used to provide construction financing
for projects receiving permanent financing through the NYS HOME program.

HDF construction loans may also be used to provide interim financing for longer periods
for projects funded through the LIHC program. These HDF loans are called equity or bridge
loans, because they bridge the period during the project's development and/or initial operating
years until sufficient equity proceeds become available to repay the HDF loan. HDF equity loans
are generally made at a zero or one percent interest rate based upon the project’s financing needs,

and may have terms longer terms than HDF construction loans since they may be repaid



http://www.ny.gov/

Office of Finance and Development

Capital Programs Manual
Page 15 of 67

subsequent to the receipt of permanent financing. HDF equity loans may be used to pay for any
mortgageable project costs (i.e., costs reimbursable from the source of permanent financing).

In addition to construction loans, HDF financing may also be utilized to establish sub-
recipient, revolving loan programs. Under this financing structure, HCR enters into an HDF loan
contract for a term of up to five years with an eligible non-profit corporation as borrower. Using
loan origination and servicing parameters approved by HCR, the borrower provides HDF loans
to sub-recipients to cover mortgageable costs associated with property acquisition and/or
construction of HDF-eligible projects. Upon completion, the sub-recipient repays the full loan
amount to the borrower, generally from permanent financing proceeds. The repaid loan funds

then revolve and are utilized to finance another sub-recipient loan.

2.02.02 Statutory Provisions

2.02.02.A Purpose

The HDF program was created under Article 11 (Sections 570 through 582) of the PHFL
for the purpose of establishing a revolving loan fund to provide temporary loans to eligible
applicants to facilitate the development of housing for low-income households. The statutory

purpose of the HDF Program is further elaborated upon in Section 571 of PHFL.

2.02.02.B Definitions

Pertinent program-specific terms are defined in Section 572 of the PHFL.

2.02.03 Eligibility Requirements

This Section describes the eligibility requirements that are specific to HDF.

2.02.03.A Eligible Applicants
Eligible HDF applicants include HDFC’s incorporated pursuant to Section 573 of the

PHFL and other not-for-profit and charitable corporations, and their wholly-owned subsidiaries,
as set forth in Section 571 of the PHFL, which have the improvement of housing for persons of
low income as a primary corporate purpose. Prospective project sponsors do not have to be

HDFC’s to be eligible for HDF funding. HCR, however, recommends that applicants sponsor the
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incorporation of an HDFC as a single-asset vehicle to develop and/or own a low-income housing
development, reduce corporate liability and potentially qualify for a state real property tax-
exemption.

Applicants must have the experience and capacity to develop, rehabilitate and/or
construct a project of the size and type proposed in a timely and cost-effective manner and
demonstrate that the permanent financing needed to complete the project and repay the HDF loan
has been firmly committed. Except in cases of not-for-profit organizations, which are at the time
of application engaged in multiple activities, and HTFC has given its consent to those activities
continuing, the project must be and remain the sole asset and business purpose of the project

recipient.

2.02.03.B Eligible Projects
Eligible HDF projects are defined in Section 572 of the PHFL. Restrictions on project

size, scope, and the income levels of the project’s low-income occupants are generally

determined by the permanent funding source.

2.02.03.C Eligible Areas
All areas of the State are eligible for HDF financing.

2.02.03.D Eligible Occupants

HDF projects must be occupied by low-income individuals or households. Generally, the

permanent funding provider regulates tenant eligibility, project rents, sale prices and/or

disposition of property. If permanent financing is not provided by a governmental source, HCR
may regulate the project subsequent to repayment of the HDF loan. Further, Section 576 of the
PHFL restricts project occupancy to households with incomes not exceeding six times the total
housing cost (rent plus utilities), except that for households with three or more dependents, the

income must not exceed seven times the total housing cost.

2.02.03.E Eligible Loan Costs
Eligible loan costs are defined in Section 572 of the PHFL.
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2.02.04 Program Requirements

This Section describes the loan and incorporation requirements specific to HDF.

2.02.04.A HDF Loan Requirements

HDF construction loans are evidenced by a promissory note and/or mortgage note which,

among other things, requires that the temporary loan will be due and payable on demand if HCR
determines that permanent financing may not be obtained for the project, or if the HDF loan is in
jeopardy of not being repaid. In general, no HDF loan repayment term can be extended beyond
the last receipts of the permanent financing, or in the case of HDF equity loans for LIHC
projects, the last instaliment of syndication proceeds paid to the project owner pursuant to a
syndication or partnership agreement. A closing is usually required prior to, or concurrent with,
the disbursement of loan proceeds for construction. HDF loans are generally interest-free
although HDF equity loans may have a one percent interest rate. An interest rate of up to six
percent may be charged in the event of default on repayment.

Contracts for HDF construction loans may not be authorized until firm commitments are
in place from all project funding sources, including the source of repayment for the loan.
Generally, projects utilizing HDF loans must meet all eligibility requirements and design, legal
and underwriting specifications of the public or private funding source providing permanent
financing.

Prior to authorizing a contract and disbursing HDF loan funds, HCR must make findings
pursuant to Section 575 of the PHFL. All HDF loan funding commitments are subject to the
availability of funds in the HDF revolving loan fund, as well as to an annual authorization by the
Legislature to use such funds. All applicants must enter into an HDF Regulatory Agreement and
Loan Contract. HDF contracts must be executed by the applicant and HCR, and approved by the
State Attorney General's Office and the Office of the State Comptroller prior to disbursement of

the HDF loan proceeds.

2.02.04.B HDFC Incorporation

A Housing Development Fund Corporation (HDFC) must be incorporated pursuant to the

provisions of Section 573 of the PHFL and the provisions of either Section 402 of Not-For-Profit
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Corporation Law, or, in the case of low-income cooperatives, Section 402 of the Business
Corporation Law. An HDFC Incorporation package may be obtained by contacting the HDF
Program Manager at HCR, 38-40 State Street, 6th Floor, Albany, New York 12207. Section 573
of the PHFL provides that a sponsor seeking to establish a HDFC must obtain the approval or
consent of the Commissioner of HCR or certain officials within a locality, prior to filing a
certificate of incorporation to incorporate an HDFC with the New York State Department of
State. The agency which provides this consent or approval serves as the supervising agency of
the HDFC which is incorporated.

The statute requires that the provision of the consent to the filing of the certificate of
incorporation of the HDFC shall be based upon findings by the Commissioner or supervising
agency as to the character and competence of the sponsor. An applicant seeking financing from
HCR and/or HTFC must obtain the consent of the Commissioner to the creation of an HDFC to
be used in that project. An applicant must obtain the consent of the NYC Department of Housing
Preservation and Development (HPD) if financing is not being sought from HCR and the project
is located in New York City. An applicant may seek consent of either the Commissioner or the
supervising agency if the project is not in New York City and is not seeking financing from
HCR.

In order to obtain the Commissioner’s consent for the formation of a HDFC, the
documentation cited below must be submitted by the sponsor or its legal representative to HCR
at the above-cited address. This documentation will be reviewed by HCR’s legal and program
staff to determine consistency with Section 573 of the PHFL at the sole discretion of the
Commissioner. Be advised that a sponsor that has previously incorporated an HDFC with the
consent of the Commissioner or a supervising agency must still submit a complete package of
the documentation requested below, regardless of the timeframe of the last approved submission.
The Commissioner reserves the right to deny provision of a consent to incorporate if HCR
determines in its sole discretion that the sponsor has not satisfactorily demonstrated its character
and competence. The following documentation must be submitted with each such request:

1) An executed original of the proposed HDFC Certificate of Incorporation, which
demonstrates to the satisfaction of the Commissioner that the HDFC complies with the
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not-for-profit corporation law and Section 573 of the PFHL (HCR provides a
recommended boilerplate certificate of incorporation upon request);

2) A copy of the sponsor's Certificate of Incorporation, or, if unincorporated, a copy of

the sponsor's by-laws;

3) Proof of the sponsor corporation's good standing in the form of a Certificate of Good
Standing from the Secretary of New York State, or an attorney's opinion letter (the form
may not be dated more than 60 days prior to submission of the HDFC incorporation

package);

4) A copy of the board resolution (with appropriate notarized signature) authorizing the

sponsor to organize the proposed HDFC;

5) An executed Omnibus Certification (HCR provides this form) with separate forms
completed for the sponsor, its Board Chairperson and Executive Director. Please note that
responses to these Certifications will be compared to any issues/findings reflected on a
Lexus/Nexus search of public records pertaining to the sponsor. Any such issues reflected
in the Lexus/Nexus search will be brought to the attention of the sponsor for further
explanation if not previously addressed. Further, inconsistencies raised by a comparison
of the search to the responses in the Certifications will require the sponsor’s
explanation/justification. Any such items which are not addressed to the satisfaction of
HCR may result in the Commissioner’s denial to provide the requested consent to the

incorporation;

6) The sponsor's current financial statement indicating the sponsor’s assets and liabilities
(an explanation will be required for any such statement which is dated more than one

year past the end of the most recently completed calendar year);

7) An Organization's Relevant Experience exhibit (HCR provides this form) which is
completed for the sponsor. If the sponsor does not have prior housing experience, the

form must be submitted for other pertinent members of the project development team.
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Corporate resumes which outline specific housing development projects completed and
experience will be accepted in lieu of this form. Sponsors must be able to demonstrate
their wherewithal to complete the proposed project based on their previous track record

or that of the development team;

8) A narrative which describes and details the proposed housing project, its proposed
scope, use, and tenure, income levels of the households served, ownership structure,
financing, and the sponsor. This information will be reviewed for consistency with
Statute;

9) Evidence of permanent firm funding commitment(s), if the HDFC term is proposed as
perpetual. The sponsor may request an HDFC term of three (3) years, as reflected in the
proposed HDFC Certificate of Incorporation, if all project permanent funding
commitments have not been obtained (such certificates may be amended at a later date to

provide for perpetual duration if funding commitments are subsequently received); and,

10) A completed federal tax return (IRS Form 990 for a non-profit organization) for the
sponsor, whether a non-profit or for-profit entity, for the last applicable calendar year
completed (new submission requirement). If this form is not available, the sponsor must

provide a written explanation.

Once HCR has consented to incorporation, the Certificate of Incorporation is returned to the
sponsor or its legal representative for the sponsor to continue its processing. The following steps
must be taken to complete the filing of the Certificate of Incorporation:

1) the certificate of incorporation must be filed with the Secretary of State; and,

2) acertified copy of the Certificate of Incorporation must be submitted to the HDF

Program Manager, together with a copy of the filing receipt from the Secretary of State.

2.02.05 Farmworker Housing Program

The Farmworker Housing Program was authorized in 1995 through an amendment to
Avrticle 11 of the PHFL, which made HDF program funds available for this new statutory
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purpose. The Farmworker Housing Program is a low-cost revolving loan program to assist
agricultural producers in improving existing housing or constructing replacement housing for
seasonal and year-round farmworkers so that the housing will comply with applicable code (i.e.,
the New York State Sanitary Code and/or the Building Codes of New York State). The loans are
also used for the new construction of farmworker housing and the expansion of existing
facilities.

The Farmworker Housing Program is administered by HCR and participating local farm
credit institution(s) with the cooperation of the New York State Department of Health and/or
county health departments which conduct inspections and provide permits for seasonal
farmworker housing. HCR contracts with a farm credit institution(s) to serve as a Local Loan
Administrator (LLA). The LLA originates and services loans to agricultural producers, utilizing
their underwriting standards. Upon completion of LLA review, the application packages are
forwarded to HCR for environmental approval, authorization, and the disbursement of loan
funds.

Under the program, an agricultural producer (a producer or entity which owns or operates
land eligible for an agricultural assessment under Sections 305 and 306 of the Agriculture and
Markets Law and which produces food by the tillage of the soil, or raises, shears, feeds or
manages animals or other dairying processes) can apply to borrow up to $100,000 per year for a
project. If more than $100,000 in loan funds is needed to satisfactorily complete the construction,
repair or improvement of one farmwaorker housing project, the agricultural producer can seek
funds from other sources, including a blended loan (i.e., a combination of a program loan and a
conventional loan).

LLAs may require a one-time servicing fee from the borrower at the time of loan closing
of no more than five percent (5%) of the loan amount. There are no interest or inspection fees.
All loans to borrowers must be repaid in equal annual payments of principal; the term of the loan

may not exceed ten (10) years.
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Section: 2.00 PROGRAM DESCRIPTIONS
Sub Section: 2.03  Low-Income Housing Credit (LIHC) Program

2.03.01 Summary

The Low-Income Housing Credit Program (LIHC or the Credit) involves the allocation of
a federal tax credit which provides a dollar-for-dollar reduction in federal income tax liability for
eligible applicants/owners who develop qualified low income rental housing projects pursuant to
the statutory requirements of Section 42 of the Internal Revenue Code (IRC or the Code).

LIHC is available to project owners who acquire, construct, and/or rehabilitate rental
housing reserved for low-income households. The amount of Credit allocated to a project is
directly related to the costs associated with the acquisition, construction, and/or rehabilitation of
rental housing that is reserved for low-income households (i.e., those earning 60% or less of
AMI) and the allocation level necessary to ensure the project’s completion and continued
operation through the project’s regulatory term. The amount of Credit allocated to an owner
represents the annual Credit amount the owner may claim and receive for each of the next ten
years subsequent to the Credit allocation.

In addition, the amount of Credit a project may receive is determined by applying the
applicable federal credit percentage to the project; in general, approximately 9% (or the
percentage which will yield 70% present value) is applied to the cost of new construction or
rehabilitation for non-federally financed projects and approximately 4% (or the percentage which
will yield 30% present value) is applied to the cost of building acquisition or development costs
for projects which receive federal financing (such as tax-exempt bond financing). It should be
noted that the New York State Housing Finance Agency (HFA) administers the State’s credit
allocations for tax-exempt bond financed projects (also termed “4% LIHC projects”) and the

information contained herein does not address these projects.

2.03.02 Statutory Provisions

2.03.02.A Purpose
The Federal Tax Reform Act of 1986, as amended (the Act), established the LIHC

Program to be administered by state housing agencies for the purpose of promoting investment in
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the production and retention of rental housing units which are reserved for low-income
households. The LIHC Program replaced other tax incentives that existed prior to the passage of
the Act in 1986.

The Act authorized the governor of each state to allocate the low-income housing tax
credit ceiling among governmental units and other issuing authorities in the state with a single
Housing Credit Agency (HCA) coordinating the allocation of Credit to owners of low income
housing. In New York, the Governor’s Executive Order #11 of 2011 designated DHCR as the
State’s lead HCA. The Executive Order authorized DHCR to allocate Credit in a manner which
maximizes the public benefit by addressing the State’s need for low-income housing and
community revitalization incentives and to sub-allocate the Credit Ceiling among State and local
entities involved with housing subject to an application requesting Credit authority. The
information provided below is specific to the Credit allocated by DHCR directly to projects it
selects for funding, as a component of HCR.

The Act further required each agency allocating Credit to adopt a Qualified Allocation
Plan (QAP) to provide for the effective coordination of the State’s LIHC Program with Section
42 of the Internal Revenue Code (the Code). The DHCR QAP sets forth the threshold eligibility,
scoring criteria and preferences by which LIHC will be awarded, and allocated to projects by
DHCR, as well as other important program provisions establishing the parameters by which
DHCR administers the program.

2.03.02.B Definitions
LIHC Program definitions are set forth in the Code and Section 2040.2 of the QAP.

2.03.03 Eligibility Requirements

This Section describes the eligibility requirements that are specific to the LIHC Program.

2.03.03.A Eligible Applicants

Eligible applicants under LIHC include for-profit developers, not-for-profit developers,

individuals, corporations, limited partnerships, and limited liability corporations which will own
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rent-restricted rental housing after the project is acquired and improved, rehabilitated or

constructed.

2.03.03.B Eligible Projects

Credit allocations may only be made to qualified low-income housing projects which

meet the minimum set-aside requirements set forth in Section 42(g)(l) of the Code. To be
eligible, the project’s low-income units must be rent-restricted, so that the low-income
households occupying the LIHC-regulated units do not pay rent (including tenant-paid utilities)
greater than 30 percent of the AMI imputed for the unit based on the number of bedrooms the
unit contains. Eligible project activities under the LIHC Program include new construction,
building acquisition with rehabilitation, and rehabilitation. The QAP sets forth additional
eligibility requirements which must be met by Credit projects. These eligibility requirements are
set forth in Section 2040.3(e) of the QAP.

In addition, while Credit projects may contain commercial space and market-rate or
otherwise un-regulated residential units, credit can only be claimed and utilized for the financing
of the project’s low-income residential units. One important exception to the above is in the case
of a residential project containing a CSF. A CSF is any facility within a residential project
located in a HUD-designated Qualified Census Tract (QCT) designed to serve primarily
individuals who reside in the Credit project and persons in the immediate
community/neighborhood.

Although not specifically defined in the Code, a CSF may include space for such
activities as Head Start, child care, job training, primary health care, youth recreation, and
support services for seniors. Pursuant to the Code, the allowable percentage of development
costs of the CSF portion of the qualified low-income project which can be included in qualified
basis is 25 percent. Credit applicants must describe and clearly document the programmatic
relationship between the occupant(s) of the CSF and the project tenants and community residents
served by the CSF, carefully apportioning all project development costs, hard and soft, and real
estate expenses between the CSF and the residential units of the project.

Credit allocations may not be used for projects which will be used for transient housing,

defined as units with an initial lease of less than six months. However, an exception is permitted
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for single room occupancy (SRO) projects, which are eligible for Credit. Further, transitional
housing projects for homeless persons and/or families are eligible for Credit. Credit allocations
may not be used for rental dwelling units that are or will be part of a health facility, nursing
home, mobile home park, or student dormitory.

In addition to eligibility standards, the QAP sets forth project scoring and ranking criteria
(Section 2040.3(f) of the QAP), which incorporate both Code-mandated project selection criteria
and HCR project preferences. LIHC scoring provisions are described in detail in the QAP and
the annual HCR Multi-Family Programs RFP issued under HCR’s UF application process.
Subject to the annual availability of Credit, and the issuance of a Notice of Credit Availability
and RFP, DHCR may choose to provide one or more set-asides of Credit on an annual basis for
additional types of projects, which are specified in the annual UF Request for Proposals.

In addition, Section 42(h)(5) of the Code requires that state housing credit agencies set-
aside 10% of its annual Credit Ceiling (see 2.03.04.A below) for qualified non-profit
organizations which own an interest in the project and materially participate in the development
and operation of the project throughout the project’s regulatory term.

In regard to multiple-building developments, DHCR will treat these as one project
provided it is consistent with Section 42(g)(7) of the Code, the QAP, and meets the following
parameters:

. Buildings on Adjacent Sites:
- on same or adjacent tracts of land.
- have the same ownership entity and common construction/permanent financing
sources.
. Buildings on Scattered Sites:

- in non-metropolitan counties, such projects must be located in the same
municipality (i.e., town, city or village).

- in metropolitan counties, such projects must be located in the same neighborhood,
or if recognized neighborhood boundaries do not exist, in no more than two
adjacent census tracts.

- have the same ownership entity and common construction/permanent financing

Sources.
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2.03.03.C Eligible Areas
All areas of New York State are eligible.

2.03.03.D Eligible Occupants

Eligible occupants are low-income households earning up to 60% of area median income,

as adjusted for household size. LIHC may only be utilized on units that are occupied at the time
of initial occupancy by eligible occupants. To be eligible for LIHC, project occupancy must meet
Code minimum set-aside requirements. Units must be available for use by the general public
pursuant to Section 42(g)(9) of the Code. Project owners may, however, give preference in
renting units, or limit occupancy to, certain categories of persons with special needs as defined in
Section 2040.2(p) of the QAP or to persons as otherwise determined by HCR’s Office of Fair
and Equitable Housing. Further, according to federal statute, projects which would otherwise
meet the general public use requirement may have occupancy preferences that favor tenants who
are involved in artistic and literary activities. Projects must also comply with all Federal and
State fair housing laws, regulations and applicable policies.

2.03.03.E Eligible Project Costs
See Section 5.05 of the CPM.

2.03.04 Program Requirements

This section describes the Ceiling Allocation, DHCR Credit Allocation Process and the
LIHC Extended Use Period.

2.03.04.A LIHC Ceiling Allocation
New York State receives an annual allocation of Credit called the Low-Income Housing
Tax Credit Ceiling based on a formula set forth in Section 42(h)(3) of the Code (the Ceiling).

This Credit is also referred to as “9% LIHC” and is awarded to projects on a competitive basis

pursuant to HCR’s annual UF RFP and the QAP.
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Ceiling Allocation to HCAs
DHCR may sub-allocate a portion of the Ceiling, and/or the authority to allocate 4%
LIHC (per Section 42(h)(4) of the Code), to other State and Local HCA’s, which in turn makes

allocations to eligible projects.

DHCR’s Credit Allocation Authority
The portion of the Ceiling which is not allocated to other State and local HCA’s
represents DHCR Allocation Authority. DHCR allocates Credit (i.e., 9% LIHC) on a competitive

basis as defined in DHCR’s QAP to projects which utilize Credit on a standalone basis (i.e.,

projects not receiving HCR capital financing assistance) or in conjunction with HCR’s other

capital financing programs as specified in the annual UF RFP.

2.03.04.B DHCR Credit Allocation Process
The process for the allocation of Credit to projects conforms to Section 42(h) of the
Code, as further detailed in Section 2040.3 of the QAP. This section of the QAP references the

following:
. LIHC application and funding cycle;
. LIHC application, binding agreement and allocation fees;
. Requirements for issuance of Credit reservations, binding agreement, carryover

allocations and the Internal Revenue Form 8609 (explained in more detail below);

. threshold eligibility review criteria;
. project scoring and rating criteria;
. other important project review factors such as site suitability and location,

architectural design, consistency with underwriting standards, and whether a
project advances the State’s housing goals and objectives, including any goals set
forth by a Regional Economic Development Council strategic plan applicable to
the area in which a project is located; and,

. other factors involved in the determination of the Credit allocation amount for a

project.




Office of Finance and Development

Capital Programs Manual
Page 28 of 67

The LIHC Notice of Credit Availability and the RFP which are issued on an annual basis
provide additional detailed parameters and criteria of Credit application review, the maximum
per unit and per project annual Credit allocation amounts which may be requested, HCR’s
specific housing goals, objectives, and project preferences, as well as notification of the outcome
of HCR’s review.

One exception to the above Credit Allocation process exists for Credit projects financed
under the Preservation Initiative Program (PIP). PIP provides LIHC and/or other HCR financing
to existing occupied buildings in HCR’s portfolio that HCR’s AMU has determined require
refinancing, rehabilitation, and/or other improvements. This process is further explained at:
http://www.nyshcr.org/Programs/LIHC/PIP-FINDINGS-MEMO.pdf

2.03.05 LIHC Processing Documents
2.03.05.A Reservation Letter

The Reservation letter (the Reservation) serves as HCR’s initial commitment of Credit to
a project approved for a Credit award. The Credit Reservation includes the following significant

sections:

1) The first section, the Reservation letter itself, contains the terms, conditions, and
specific documentation submission timeframes and requirements which the project
sponsor must provide and meet in order for DHCR to approve the issuance of a binding
agreement and/or carryover allocation to the project. This section further sets forth the
maximum dollar amount of Credit to be provided pursuant to the Reservation, the
Reservation expiration date (i.e., the date by which the project must meet the terms and
conditions of the Reservation and close on construction financing) and the dates by which
the project must start construction and submit carryover eligibility documentation. This
section also provides programmatic advisories in regard to notification requirements
pertaining to changes in project scope, design or budget, and the prohibition against the
use of contractors and sub-contractors listed on federal or state debarment lists. Requests
to extend the Reservation expiration date or otherwise amend the terms of the
Reservation are subject to HCR review and may be approved by HCR, in its sole

discretion. Failure to meet the deadlines or any other terms and conditions of the
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Reservation, or changes to project scope which will adversely impact the scoring and
competitiveness of application submitted by the project sponsor in future application

rounds and/or may result in termination of the Reservation, at HCR’s sole discretion.

2) The second section of the Reservation, the Reservation Addendum, contains
additional project specific issues and submission requirements which the project sponsor
must address prior to the Reservation expiration date and construction financing closing.
Generally, these include open items that were not sufficiently explained or resolved in the
initial UF application which was submitted to HCR. The section reflects the
documentation submissions required by the HCR technical units involved in project
review, such as Underwriting, A&E, Program Management, FHEQO, Special Needs, EAU,
and AMU. The Reservation Addendum, in the Underwriting Issues section, sets forth the
project’s anticipated credit equity conversion factor (i.e., the credit equity pay-in per
dollar which the Credit investor will provide to purchase the ownership interest in the
project). Should a project sponsor obtain a higher credit equity pay-in at any time prior
to project completion and issuance of the IRS Form 8609 Credit allocation, such an
increase is subject to the provisions of DHCR’s LIHC Equity Increase Policy. The
specific guidelines are set forth at the following website address:

http://www.nyshcr.org/Programs/LIHC/LIHCEquitylncreasePolicy.pdf. However, note

that the Reservation Addendum does not provide a comprehensive list of all requirements
a project sponsor must meet to proceed to construction financing closing, which may be
transmitted under separate correspondence or documentation.

3) The third section of the Reservation, Attachment A, cites the specific provisions which
will be incorporated in the project’s Regulatory Agreement (see Section 2.03.05.E). The
provisions are based on those project amenities, population targets, and other features
proposed in the initial funding application, and for which the project may have been
mandated to provide under threshold eligibility (Section 2040.3(e) of the QAP) and/or
received scoring points (Section 2040.3(f)). This includes but is not limited to
requirements for operating the completed project based on standards for green buildings;
energy efficiency; special needs and supportive housing; income and affordability targets;

not-for-profit participation in the project’s ownership and/or right of first refusal; tenant
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buy-out; prohibitions against using debarred contractors on an ongoing basis; project unit
visitability, accessibility and adaptability for persons with physical disabilities; and
treatment of additional rental income received by the project through collection of rent
subsidized by Section 8 Tenant Based VVouchers (or similar tenant based subsidy).
Attachment A further provides that the project awardee, by executing the Reservation,
agrees to waive the right to request a Qualified Contract to purchase the project at the end
of the credit compliance period (see Section 2.03.05.E).

2.03.05.B Binding Agreement

Projects which meet the terms and conditions of their Reservation may request a Binding

Agreement letter. Issuance of a Binding Agreement is not required by HCR; rather it is often
requested by the project sponsor or their tax credit investor as confirmation that the project has
met the terms and conditions of the LIHC/SLIHC reservation letter and to facilitate the closing
on construction financing. In order to secure a Binding Agreement, the project sponsor must
submit evidence that all local approvals necessary to proceed to construction have been obtained,
and commitments from all sources of construction and permanent financing cited in the project’s
approved development budget to complete the project. The Binding Agreement may only be
issued and released upon completion of the projects second HCR underwrite, as mandated by the
Code, and review and approval of the above-referenced documentation by HCR’s OLA. A
summary of HCR’s second underwrite of the project’s development and operating budgets is
incorporated in the Binding Agreement.

The Binding Agreement also provides instructions for submission of carryover
certification documentation, and an invoice for payment of pertinent Credit application (if not

previously paid) and allocation fees.

2.03.05.C  Carryover Allocation

Projects which meet the terms and conditions of their Reservation and/or Binding
Agreement may request a Carryover Allocation, which DHCR will issue pursuant to Section
42(h)(1)(E)/(F) of the Code. The Carryover Allocation represents an actual allocation of Credit
from that specific year’s Credit Ceiling to the project though it is not binding upon the IRS until
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HCR issues the IRS Form 8609 Certification (i.e., the final credit allocation) subsequent to a
final underwrite of project costs. Receipt of a Carryover Allocation provides the project owner
with up to two years from the last day of the calendar year in which the allocation was issued to
place the project in service (pursuant to IRS Notice 88-116).

In order to qualify for a Carryover Allocation, the project’s second underwrite must be
completed. DHCR also mandates that the project sponsor must obtain approval from the Office
of Legal Affairs based on a review of all construction closing documentation, commitments of
permanent financing, and evidence of construction start, remit all application and allocation fees
owed and submit a completed “Attachment B — Carryover Allocation Information Form” and
“Attachment C — LIHC Basis and Site Control Opinion and Certification.” These forms, which
are provided to the project sponsor in the Reservation Letter and Binding Agreement, contain the
specific-project related information to be completed by the project owner, their attorney and/or
accountant, as required by the IRS rules for the LIHC Program (CFR 1.42.1 to 1.42.14), for
preparation of the Carryover Allocation.

These completed forms include, but are not limited to, the project owner’s identification
of the project address, anticipated placed in service date and provision of a legal opinion
certifying that site control has been obtained and that more than 10% of reasonably expected
basis in the project has been incurred (pursuant to 26 CFR 1.42-6(c) of the IRS Credit
Regulation). DHCR will not issue a Carryover Allocation until this 10% test has been met and

certified.

2.03.05.D Notice of Satisfaction of Conditions and Binding Commitment

Projects which meet the terms and conditions of their Reservation and/or Binding
Agreement and have submitted all documentation necessary to qualify for a Carryover
Allocation (see 2.03.05.C above) may receive a Notice of Satisfaction of Conditions and Binding
Commitment letter pursuant to Section 42(h)(1)(C) of the Code. Issued by HCR with the
consent of the project owner, the Binding Commitment provides the project owner with
confirmation that the project has qualified for a carryover allocation, but that issuance of that
allocation will be provided from a future year’s Credit Ceiling. This provides HCR with the

administrative flexibility to better manage its portfolio of open Credit projects and provide Credit
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to projects from the Credit allocation year best suited to that project’s investor needs and
construction completion timeframe. Provision of the Binding Commitment no later than the year
a project is placed in service holds the project owner harmless should they receive a carryover

allocation in a future taxable year (which would otherwise be prohibited by the Code).

2.03.05.E Extended Use Period/Final Credit Allocation
Pursuant to the Code and Section 2040.5 of the QAP, the owner of a Credit project must

execute an Extended Use Agreement (also referred to as a LIHC Regulatory Agreement) which
requires that a building’s Credit-assisted units be available for low-income households for an
Extended Use Period, as specified in the project’s Reservation Letter. Section 2040.3(e)(17) of
the QAP indicates that the regulatory term will be minimum term of 30 years, and provides that
the minimum term may be increased as set forth in the annual RFP. (Note: The most recent UF
RFP’s have required a 50 year minimum project regulatory term, unless otherwise indicated).

The Regulatory Agreement (as described in QAP Section 2040.5), is binding on all
successors, provides an enforcement mechanism for HCR (which performs a compliance
monitoring function), and residents to assure that the Credit-assisted units will be maintained as a
qualified low-income housing project (per Section 42(g) of the Code) through the Extended Use
Period. The Extended Use Period may terminate early if the building is acquired by foreclosure,
or if DHCR, as HCA, cannot find a qualified buyer for the building within one year of the
owner’s written request to do so (i.e., by qualified contract). The owner cannot make such a
request until the end of the fourteenth year of the 15-year Compliance Period. As noted in
Section 2.03.05.A, Attachment A of the Reservation further provides that the project awardee, by
executing the Reservation, agrees to waive the right to request a Qualified Contract to purchase
the project at the end of the credit compliance period.

In general, HCR requires that the Regulatory Agreement be executed by the project
sponsor at or prior to the construction financing closing date set forth in the Reservation.
However, HCR may consider requests to defer this requirement based on submission of an
explanation for the delay. In such instances, HCR will condition carryover allocation and
issuance upon receipt of an executed and filed Regulatory Agreement, with evidence of

recording by the locality in which the Regulatory Agreement was filed.
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To initiate the process of requesting, preparing and executing the LIHC Regulatory
Agreement, HCR encourages project sponsors to review the LIHC/SLIHC Regulatory
Agreement Document Submission List, which is available at HCR’s website at:

http://www.nyshcr.org/Programs/LIHC/. In addition, a boilerplate copy of the LIHC Regulatory

Agreement is available on HCR’s website at the following address:

http://www.nyshcr.org/Programs/LIHC/RegAgreementBoilerPlate.pdf

DHCR’s responsibilities and requirements for Credit project monitoring; the tenant
income certification process and compliance inspections are set forth in Sections 2040.7 -
2040.10 of the QAP.

2.03.05.F 8609 Issuance

The IRS Form 8609 Low-Income Housing Credit Allocation and Certification (the 8609)
serves as the final allocation of Credit to the project, subsequent to the project’s building(s) being
placed in service and completion of the third statutorily required underwrite of the project.
Specific review parameters and guidelines and requirements for the third underwriting are set
forth in Section 5.00. To initiate HCR’s issuance of the 8609, HCR encourages project owners to
review Section 5.00 of the CPM and the 8609 submission document checklist, which are

available, at the following two HCR web address: http://www.nyshcr.org/Programs/LIHC/.

2.03.06 Projects Financed by Private Activity Bonds
Pursuant to Section 2040.4(f) of the QAP, as of March 1, 2008, HCR accepts applications
for 4% Credit for projects financed by private activity tax-exempt bonds through HFA. HFA

serves as the State HCA with the responsibility for the review of all such 4% Credit applications
and the issuance of allocations for such projects on a statewide basis. Such allocations are made
by HFA pursuant to its QAP and its 4% Credit requirements and standards. DHCR does not

accept applications for 4% Credit for projects financed by private activity bonds.
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Section: 2.00 PROGRAM DESCRIPTIONS
Sub Section: 2.04 The New York State HOME Program

2.04.01 Summary

The New York State HOME Program (HOME) provides loans and grants to eligible
applicants to undertake eligible rental activities. See 24 CFR Part 92.205 for eligible activities.
Please also refer to the New York State Action Plan for further information on the HOME
Program.

PLEASE NOTE: The HOME Program is currently administered in two parts by HCR.
This manual should only be used for Rental projects receiving Capital funding from HCR’s
OF&D. All other HOME activities are administered by HCR’s Office of Community Renewal
(OCR).

All HOME projects must benefit low-income households, defined as those with incomes
at or below 80 percent of AMI. Rental projects which are assisted by the HOME Program are
required to remain affordable to low-income households for the applicable regulatory period, the
term of which is based on several factors, including the amount of the HOME subsidy and the
type of activity funded.

The New York State HOME Program is administered by HTFC. However, HTFC's
degree of involvement varies depending on the type of activity proposed. Site-specific (or single-
site) projects, which may involve acquisition, new construction, or substantial rehabilitation of
low-income housing on a site or sites under common ownership may be undertaken by all
eligible applicants, and are administered directly by the HTFC.

New York State is required to reserve a minimum of 15 percent of HOME funds for
locally-based non-profit entities that qualify as Community Housing Development Organizations
(CHDO?’s) (See 24 CFR 92.300-303). All areas of the State are eligible for HOME projects;
however, in addition to the 15 percent CHDO set-aside, at least 80 percent of the State's HOME
allocation must be spent on projects that are not in localities designated by HUD as participating

jurisdictions.




Office of Finance and Development

Capital Programs Manual
Page 35 of 67

2.04.02 Statutory Provisions

2.04.02.A Purpose

The HOME Program was authorized by Title 11 of the National Affordable Housing Act
(NAHA) of 1990, for the purposes of increasing the number of families served with affordable
housing and to expand the supply of such housing. The Final Rule for the program was originally
published by HUD on September 16, 1996, at 24 CFR Part 92. The Final Rule has been amended
and was published on July 24, 2013.

2.04.02.B Definitions
Definitions for the HOME Program can be found at 24 CFR Part 92.2 Definitions.

2.04.03 Eligibility Requirements

This Section describes the eligibility requirements that are specific to the HOME
Program. Sub- Sections 2.04.03.C set forth in detail the specific requirements of the various
types of HOME projects that may be undertaken.

2.04.03.A Eligible Applicants
Eligible applicants for the New York State HOME Program include individuals and

private for profit and non-profit organizations with a demonstrated capacity to develop feasible
projects. Additionally, units of local government which are not participating jurisdictions, either
directly or as part of a HOME consortium, are also eligible applicants, as are agencies under their
control. Except in cases of not-for-profit organizations, which are at the time of application
engaged in multiple activities, and HTFC has given its consent to those activities continuing, the

project must be and remain the sole asset and business purpose of the project recipient.

2.04.03.B Eligibility Requirements for Community Housing Development Organizations

(CHDQ’s)

New York State is required to reserve at least 15 percent of its HOME funds for housing

that will be developed, sponsored, or owned by CHDQO’s which are community based, non-profit

organizations with experience in providing low-income housing assistance. The HOME Program
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provides for some exceptions to its requirements and eligibility standards when an entity is a
CHDO. These special circumstances are discussed below.
While CHDO’s may undertake any of the activities eligible under the HOME Program,
only those projects developed, owned, or sponsored by qualified CHDO’s count towards the 15
percent CHDO set-aside requirement. CHDO operating costs do not count toward the 15 percent
set aside. CHDQ’s are required to develop and follow a plan for tenant participation in
management decisions and must adhere to a fair lease and grievance procedure for any housing
developed with HOME Program funds.
CHDO’s must meet the following certification requirements to be considered and/or
remain an eligible HCR CHDO:
Q) CHDO’s must demonstrate their ability to meet the HUD HOME criteria to be
certified as a CHDO and successfully administer a HOME funded project.
CHDO’s applying to receive HOME capital funds will be certified by HCR on a
per project basis. CHDO applicants may provide documentation to their HCR
regional representative at any time. HCR will review submittal information, as
prescribed by the HOME regulations, including organizational and financial
documents, verification of staff capacity and experience, project underwriting,
and market need. HCR will notify the CHDO of its approval specific to the
development of a particular project. HCR does not accept certifications of other
participating jurisdictions.
(i)  CHDO certification material must include the name of each NYS county in which

the applicant has or will have eligible CHDO status.

2.04.03.C Eligible Projects

Certain activities undertaken with HOME Program funds are termed site-specific

projects, which may be undertaken by any eligible applicant. While site-specific projects may
involve more than one site, all sites comprising a site-specific project must be under common
ownership, management and financing, and are to be assisted with HOME funds as a single
undertaking. Site-specific projects may involve new construction, substantial rehabilitation, or

acquisition of low-income housing only.
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2.04.03.D Eligible Areas
While all areas of the State are eligible for HOME Program funding, New York State

requires that, in addition to the 15 percent CHDO set-aside, 80 percent of the State's HOME
funds must be spent on projects located outside of HUD-designated Participating Jurisdictions

(PJs). A list of current New York State PJs may be obtained from HTFC upon request.

2.04.03.E Eligible Occupants

HOME Program funds may only be used to assist low-income households, defined as

those with incomes at or below 80 percent of AMI. In addition, the federal HOME regulations
require that HOME rental projects must primarily serve households with incomes at or below 60

percent of AMI.

2.04.03.F Eligible Project Costs
HOME Program funds may be used to pay for the eligible project costs set forth below,

subject to the per-unit cost limitations published for the HOME Program which is available from

HTFC upon request or from HCR’s website http://www.nyshcr.org/. Federal HOME regulations

also require a minimum per-unit investment of $1,000, excluding any matching funds.

HOME Program funds may be made available as grants, no-interest loans, or interest-
bearing loans, depending upon the economics of the project and the type of assistance requested.
HOME Program funds may not be used to capitalize a replacement reserve account or an
operating reserve account; nor may HOME Program funds be used to provide project-based
rental assistance. HOME funds may not be used for the new construction or rehabilitation of a
free-standing community building in a multi-building project. HCR will not allow HOME funds
to be used for the purchase of furniture and equipment. See 24 Part 92.206 for eligible project
costs. The NYS Consolidated Plan and Action Plan should also be reviewed for additional
information on the HOME Program in New York State
(www.nyshcr.org/Publications/ConsolidatedPlan/). Also see Section 5.06 Underwriting Criteria.
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2.04.03.G Eligible Activities
Under HCR’s HOME capital project financing available through the annual UF process,

there are a number of eligible uses for HOME funds. Generally these include: acquisition of land
or buildings, demolition, new construction and substantial rehabilitation of rental housing, and
conversion of a commercial or retail space to a low-income residential housing use (see 24 CFR
92.205). HOME funds are also prohibited from being used in certain activities (see Section 24
CFR 92.241) and Section 5.06 Underwriting Standards.

2.04.04 Relocation

The HOME Program has a stated goal to take all reasonable steps to minimize
displacement as a result of program activities. A displaced person is an individual, family,
partnership, association, corporation, or organization which moves from their home, business or
farm, or moves their personal property as a direct result of acquisition, demolition, or rehab for a
federally funded project. All displaced persons, regardless of income, are entitled to relocation
assistance under the Uniform Relocation Assistance and Real Property Acquisition Policies Act
of 1970 (the URA).

For projects involving demolition of units or the conversion of low income units to a use
other than low income housing, the use of HOME funds would also trigger Section 104(d) of the
Housing and Community Development Act. Low income units are those with a rent and average
monthly utility cost equal to or less than the HUD Fair Market Rate (FMR) for the locality.
When low income tenants are displaced in a HOME project as a result of the demolition of any
unit or the conversion of a low income unit to another use, they may be entitled to additional
protections pursuant to Section 104(d). Benefit calculations for such tenants would be done for
both URA and Section 104(d), and the tenant would be allowed to choose which benefit is more
beneficial to them. As with URA, tenants displaced by 104(d) are entitled to receive notice that
federal funds have been applied for and awarded (if applicable); notice of displacement or non-
displacement; and financial assistance in the event of temporary or permanent physical
relocation, or economic displacement (in accordance with HOME funds as applicable). NOTE:

the State may be required to replace low income units lost as a result of demolition or conversion
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within 3 years of demolition. Please see the Section 2.04.04E “One-to-One Replacement of
Units” for guidance on how the State will make this determination.

Permanent relocation and associated benefits are not considered likely under owner-
occupied rehabilitation, although temporary relocation may be needed in some circumstances. In
such programs, tenants must be provided temporary relocation benefits but homeowner
occupants are not eligible for such unless there is a State approved Optional Relocation Plan
created (NY'S does not currently have an Optional Relocation Plan). HOME funds may be used
to pay all required costs of relocation under the Uniform Relocation Act and Section 104(d), and
any additional benefits that a jurisdiction or recipient determines reasonable to pay. HOME funds

may also be used to pay interim relocation costs.

2.04.04.A Notice

An application considering acquiring, rehabilitating, or demolishing an occupied
(residential and/or non-residential) property with HOME funds must provide a General
Information Notice to all occupants at the time the application for funding is made, which must
be prior to the date of the Initiation of Negotiations (ION) (defined as the date of the execution of
the agreement covering the acquisition, rehabilitation, or demolition). Examples of the required
General Information Notices can be found in HUD Handbook 1378, Tenant Assistance,
Relocation, and Real Property Acquisition (Appendix 2 — 3B as applicable). Multiple General
Information Notices may be required once it is determined which tenants will be displaced and
those who will not be displaced. Multi-phased projects must carefully consider the requirements
of the URA, in particular the definition of the ION.

If a proposed project involving acquisition, rehabilitation, or demolition is awarded
HOME funding, all occupants of the affected properties must receive a notice of eligibility or
notice of non-displacement at or shortly after the ION date. Examples of the required notices can
be found in HUD Handbook 1378 (Appendix 4-7 for URA and appendices 25-26 for 104(d) as
applicable).

Tenants of properties receiving HOME funds and involving acquisition, rehabilitation, or
demolition must also receive a 90-day notice to vacate for those persons who will be displaced.

Tenants cannot be required to move unless they have received at least 90 days written notice of
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the earliest move out date, and such notices cannot be given until the tenant has been provided
with at least one comparable replacement unit. The notice must state either the exact move out
date or the earliest possible date followed by a 30-day notice with the exact move out date.
Tenants can only be required to move in less than 90 days for extreme health and safety reasons.
Under such circumstances, they would have to be temporarily relocated while the required
relocation processing is completed.

It is the sub recipient’s responsibility to determine which notices are applicable and to
notify the correct occupants. (NOTE: if 104(d) is triggered so is URA and both Notices must be
given or the notices must be adjusted to cover both situations.) All notices must be hand
delivered or sent certified mail, return receipt requested; written in plain, easy to read format;
understandable by the tenant (this may require translation into another language, Braille or sign
language; notices must be read to illiterate tenants); and notices must include a phone number for

tenants to call for assistance.

2.04.04.B Voluntary Acquisition

For the State HOME program, the following requirements must be documented for a
purchase to qualify as voluntary in accordance with the URA requirements (See HUD Handbook
Appendix 23). For entities with Eminent Domain Authority that wish to document that an
acquisition is voluntary, all of the following conditions noted in the URA regulations at
24.10(b)(2)(i) through (iv) must be met:

(i) No specific site or property needs to acquired;

(i) The property to be acquired is not part of an intended, planned or designated project area
where all or substantially all of the property within the area is to be acquired within
specific time limits;

(1) The project developer will not acquire the property if negotiations fail to result in an
amicable agreement, and the owner is so informed in writing prior to the project
developer making an offer; and,

(iv) Inform the owner in writing of what the project developer believes the market value of

the property to be (See sample letter to owner in HUD Handbook 1378, Appendix 32);
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For acquisitions for programs or projects undertaken by an Agency or person that received
Federal financial assistance but does not have authority to acquire property by eminent domain,
the following requirements as noted in URA regulations 24.102(b)(2)(i) and (ii) must be
documented:

(i) Prior to making an offer for the property, clearly advise the owner that it is unable to
acquire the property if negotiations fail to result in an agreement; and,
(i1) Inform the owner in writing of what it believes to be the market value of the property

(See Appendix A, Section 24.101(b)(2)(iv) and (2)(ii)). (See sample letter to owner in

HUD Handbook 1378, Appendix 31).

Other acquisition which may be deemed voluntary include:

e the acquisition of real property form a Federal Agency, State, or State Agency, it
the project developer desiring to make the purchase does not have authority to
acquire the property through condemnation; and

e the acquisition of real property by a cooperative from a person who, as a
condition of membership in the cooperative, has agreed to provide without charge
any real property that is needed by the cooperative.

A third party appraisal is required to support the finding that the purchase price is a fair
price prior to sale. Examples of the acquisition checklist can be found in HUD Handbook 1378
(Appendix 24). If you are operating a home buyer program, bear in mind that even the owner
occupant or tenant of the house being purchase with HOME funds is entitled to a notice that
Federal funds are being used in the purchase transaction. The required notice must note the
buyer’s estimate of Fair Market Value, the voluntary nature of the acquisition and that owner
occupants, if any, are ineligible for relocation benefits. NOTE: tenants in such houses must be
provided relocation benefits if they are displaced. Examples of the required notice can be found
in HUD Handbook 1378 (Appendix 31).

2.04.04.C Displaced vs. Non-Displaced Tenant

If a new tenant is interested in occupying a unit after the date of ION and the General

Information Notices have been issued, a Move in Notice must be signed by the new tenants prior
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to the new tenants signing a lease for the unit which will potentially receive HOME funds. The
Move in Notice provides notice to the new tenant they are not eligible for relocation assistance
should the project be awarded HOME funds. If the notice is not provided and the new tenants are
displaced due to HOME funding, they are eligible for relocation assistance. Examples of this
notice can be found in HUD Handbook (Appendix 29).

A permanently displaced tenant must be offered at least one (1) comparable unit prior to
the 90 day notice to vacate. If Section 8 vouchers are available, the permanently displaced tenant
may be offered Section 8 assistance in lieu of a 104(d) cash payment if Section 104(d) is
triggered and if the tenant is income qualified. Examples of the notices can be found in HUD
Handbook 1378 (Appendix 25 — 26 as applicable). If only URA is triggered and/or tenants are
not currently subsidized, they can refuse the offer of a Section 8 voucher and receive a cash
payment in accordance with URA calculations instead.

At no point can a sub recipient compel any of the displaced tenants to sign releases

constituting a waiver of rights and benefits. This is prohibited by statute.

2.04.04.D Comparable Decent, Safe, and Sanitary Replacement Housing

A displaced person has the right to a comparable decent, safe, and sanitary (DSS)
replacement dwelling. According to the URA regulations at 24.2(a)(6), comparable means a
dwelling which is:

(i) Decent, safe and sanitary as described in paragraph 24.2(a)(8) of this section;

(ii) Functionally equivalent to the displacement dwelling. The term functionally equivalent
means that it performs the same function, and provides the same utility. While a
comparable replacement dwelling need not possess every feature of the displacement
dwelling, the principal features must be present. Generally, functional equivalency is an
objective standard, reflecting the range of purposes for which the various physical
features of a dwelling may be used. However, in determining whether a replacement
dwelling is functionally equivalent to the displacement dwelling, the Agency may
consider reasonable trade-offs for specific features when the replacement unit is equal to
or better than the displacement dwelling (See appendix A, Sec. 24.2(a)(6));

(iii)Adequate in size to accommodate the occupants;
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(iv)In an area not subject to unreasonable adverse environmental conditions;

(v) In a location generally not less desirable than the location of the displaced person's
dwelling with respect to public utilities and commercial and public facilities, and
reasonably accessible to the person's place of employment;

(vi)On asite that is typical in size for residential development with normal site
improvements, including customary landscaping. The site need not include special
improvements such as outbuildings, swimming pools, or greenhouses. (See also Sec.
24.403(a)(2));

(vii) Currently available to the displaced person on the private market except as provided in
paragraph (a)(6)(ix) of this section (See appendix A, Sec. 24.2(a)(6)(vii)); and,

(viii) Within the financial means of the displaced person:

(A) A replacement dwelling purchased by a homeowner in occupancy at the
displacement dwelling for at least 180 days prior to initiation of negotiations (180-day
homeowner) is considered to be within the homeowner's financial means if the
homeowner will receive the full price differential as described in Sec. 24.401(c), all
increased mortgage interest costs as described at Sec. 24.401(d) and all incidental
expenses as described at Sec. 24.401(e), plus any additional amount required to be paid
under Sec. 24.404, Replacement housing of last resort.

(B) A replacement dwelling rented by an eligible displaced person is considered to be
within his or her financial means if, after receiving rental assistance under this part, the
person's monthly rent and estimated average monthly utility costs for the replacement
dwelling do not exceed the person's base monthly rental for the displacement dwelling as
described at Sec. 24.402(b)(2).

(C) For a displaced person who is not eligible to receive a replacement housing payment
because of the person's failure to meet length-of-occupancy requirements, comparable
replacement rental housing is considered to be within the person's financial means if an
Agency pays that portion of the monthly housing costs of a replacement dwelling which
exceeds the person's base monthly rent for the displacement dwelling as described in Sec.
24.402(b)(2). Such rental assistance must be paid under Sec. 24.404, Replacement

housing of last resort.
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(ix) For a person receiving government housing assistance before displacement, a dwelling
that may reflect similar government housing assistance. In such cases any requirements of the
government housing assistance program relating to the size of the replacement dwelling shall
apply. (See appendix A, Sec. 24.2(a)(6)(ix).)

For NYS’s HOME program decent, safe and sanitary means that the dwelling must meet
local housing and occupancy codes and HUD Housing Quality Standards (HQS). HQS requires,
at a minimum that the dwelling be structurally sound and in good repair; have safe electrical
wiring; have a heating system capable of sustaining a healthful temperature; be of adequate size
with respect to the number of rooms and living space required by the displaced person; have a
separate, private, lighted and ventilated bathroom; working kitchen area; has an unobstructed
egress to open space at level ground; and meet other Housing Quality Standards (HUD Form
52580 or HQS Inspection Form at:
http://portal.hud.gov/hudportal/documents/huddoc?id=DOC_11775.pdf).

In the case of a displaced person with a disability, the dwelling should be free of any

barriers which would preclude reasonable ingress, egress, or use (see URA 49 CFR Parts 24.205
and 24.403.). The dwelling shall be inspected prior to it being made available for use to ensure
that it is decent, safe, and sanitary as described above. A staff member from the Architecture and
Engineering Bureau or a staff member from the Asset Management Unit of HCR may conduct
the dwelling inspection.

A potential HOME applicant must contact their HCR regional representative when a
replacement dwelling is considered for a person who may be displaced by a HOME project. The
regional representative will contact the appropriate HCR staff member and the potential
applicant to schedule the inspection. HOME applicants should be familiar with the requirements
of URA 49 CFR 24 before contemplating any HOME project in which displacement may occur.

2.04.04.E One-t0-One Replacement of Units

All occupied and vacant inhabitable lower-income dwelling units that are demolished or
converted to a use other than a lower-income dwelling units in connection with an assisted

activity must be replaced with comparable lower-income dwelling units. Lower-income dwelling
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units may be provided by any governmental agency or private developer and must meet the
following requirements:
1) The units must be located within the recipients’ jurisdiction. To the extent feasible and
consistent with other statutory priorities, the units shall be located within the same
neighborhood as the units replaced.
2) The units must be sufficient in number and size to house no fewer than the number of
occupants who could have been housed in the units that are demolished or converted. The
number of occupants who could have been housed in the units shall be determined in
accordance with applicable local housing occupancy codes. The recipients may not
replace those units with smaller units (e.g., a two (2) bedroom unit with two one (1)
bedroom units), unless the recipient has provided the information required.
3) The units must be provided in standard condition. Replacement lower-income dwelling
units may include units that have been raised to standard from substandard condition if:
(1) No person was displaced from the unit, and,
(i) The unit was vacant for at least three (3) months before execution of the
agreement between the recipient and the property owner.
4) The units must initially be made available for occupancy at any time during the period
beginning one (1) year before the recipient makes public the information required under
paragraph (d) of this section and ending three (3) years after the commencement of the
demolition or rehabilitation related to the conversion.
5) The units must be designed to remain lower-income dwelling units for at least 10 years
from the date of initial occupancy. Replacement lower-income dwelling units may
include, but are not limited to, public housing or existing housing receiving Section 8
project-based assistance.
6) Before the State enters into a contract in which HOME funds will directly result
in the demolition of lower-income dwelling units or the conversion of lower-income
dwelling units to another use, the State will make public and submit in writing to
the HUD field office the following information (in the case of a Unit of General
Local Government (UGLG) funded by the State and with a State approved RARP
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of its own, the UGLG will make public and submit in writing to the State, the same

information).

1) A description of the proposed assisted activity;
2) The location on a map and number of dwelling units by size (number of
bedrooms) that will be demolished or converted to a use other than for lower-
income dwelling units as a direct result of the assisted activity;
3) A time schedule for the commencement and completion of the demolition or
conversion;
4) The location on a map and the number of dwelling units by size (number of
bedrooms) that will be provided as replacement dwelling units. If such data are
not available at the time of the general submission, the submission shall identify
the general location on an area map and the approximate number of dwelling units
by size, and information identifying the specific location and number of dwelling
units by size shall be submitted and disclosed to the public as soon as it is
available;
5) The source of funding and a time schedule for the provision of replacement
dwelling units;
6) The basis for concluding that each replacement dwelling unit will remain a
lower-income dwelling unit for at least 10 years from the date of initial
occupancy; and,
7) Information demonstrating that any proposed replacement of dwelling units
with smaller dwelling units (e.g., a two (2)-bedroom unit with two one (1)-
bedroom units) is consistent with the needs assessment contained in its HUD-
approved consolidated plan. A unit of general local government funded by the
State that is not required to submit a consolidated plan to HUD must make public
information demonstrating that the proposed replacement is consistent with the
housing needs of lower-income households in the jurisdiction.

Replacement is not required under the one-for-one replacement requirement to the extent

the HUD field office determines, based upon objective data, that there is an adequate supply of
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vacant lower-income dwelling units in standard condition available on a nondiscriminatory basis
within the area. In order to obtain such non replacement approval, the developer will submit a
waiver request directly the State, requesting determination that the one-for-one replacement
requirement does not apply. The State will then submit the request with supporting
documentation to directly to the HUD field office. Simultaneously with the submission of the
request, the State will make the submission public and inform interested persons that they have
three (3) days from the date of submission to provide to the State any additional information
supporting or opposing the request.

If, however, the awardee of the funding is a unit of general local government, then the
request for determination should be submitted to the State. Simultaneously with the submission
of the request, the unit of general local government must make the submission public and inform
interested persons that they have 30 days from the date of submission to provide to the State
additional information supporting or opposing the request. If the State, after considering the
submission and the additional data, agrees with the request, the State must provide its
recommendation with supporting information to the HUD field office.

2.04.04.F Certification of Legal Residency

Applicants for HOME funding should note that each person seeking relocation payments

or relocation advisory assistance must, as a condition of eligibility, certify: (i) in the case of an
individual, that he or she is either a citizen or national of the United States, or an alien who is
lawfully present in the United States; (ii) if a family, each family member is a citizen or national
of the U.S., or an alien who is lawfully present in the U.S. — the certification may be made by the
head of the household; (iii) if an unincorporated business, farm, or non-profit organization, each
owner is a citizen or national of the U.S, or lawfully present alien in the U.S, and (iv) in the case
of an incorporated business, farm, or nonprofit organization, that the corporation is authorized to
conduct business within the U.S. The certification may be made by the principal owner,
manager, or operating officer on behalf of other persons with an ownership interest, and that the
entity is authorized to conduct business within the U.S.

No relocation payments or relocation advisory assistance shall be provided to a person

who has not provided the certification described above or who has been determined to be not
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lawfully present in the U.S., unless the person can demonstrate to the HOME recipient that the
denial of relocation assistance will result in an exceptional and extremely unusual hardship to the
person’s spouse, parent, or child who is a citizen of the U.S or is an alien lawfully admitted for
permanent residence in the U.S. Additional certification of residency requirements are listed in
the URA 49 CFR 24.208. HUD claim forms found in HUD Handbook 1378 include a
certification of legal residency that must be completed by the displacee. See Appendices 11

through 17 for samples of various claim forms which can be used.

2.04.04.G Basic Recordkeeping Requirements

A record of contacts with affected persons must be maintained. All records to
demonstrate compliance with applicable laws, regulations, local housing, and occupancy codes
must be maintained. The awardees of the HOME funding must maintain all records regarding
acquisition and relocation actions and such records must be available for inspection by HCR or a
HUD regional representative. All pertinent records shall be retained for the period specified in
the applicable program regulations, but no less than three (3) years after the latest of:

1) The date by which all payments have been received by persons displaced for the

project and all payments for the acquisition of the real property have been received;

2) The date the project has been completed;

3) The date by which all issues resulting from litigation, negotiation, audit, or other

action (e.g., civil rights compliance) have been resolved and final action taken; or,

4) For real property acquired with HUD funds, the date of final disposition (see 24 CFR

84.53 and 85.42).

A list of minimum records to be maintained may be found in HUD Handbook 1378
Chapter 6. All records maintained are confidential and shall not be made available as public
information unless required by applicable law. Only authorized staff or HUD shall have access to
the records. However, if an appeal is made the person or the persons representative may have
access to, all records pertinent to his or her case except materials classified as confidential by

Awardees. For more information see subsection IX “Appeals” below.
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2.04.05.H Advisory Services

Awardees of federal HOME funds or CDBG funds must assess their proposed projects in

a manner that recognizes the problems associated with the displacement of individuals, families,
businesses, farms and non-profit organizations (displaced persons) and develop solutions and
provide advisory services to minimize the adverse impacts of displacement.

Displaced persons will be advised of his or her rights under the Fair Housing Act. Ifa
comparable replacement dwelling to be provided to a minority person is located in an area of
minority concentration (as may be identified in the HCR Consolidated Plan) the minority person
will also be given, if possible, referrals to comparable and suitable decent, safe and sanitary
replacement dwellings not located in such areas. (See 24 CFR 42.350(a)).

Providing the required written notice or series of notices is not sufficient to assure a
displaced person affected by the project understands his/her rights and responsibilities. As soon
as feasible, awardees must contact each person affected by the project to discuss his/her
individual needs, preferences, and concerns. Whenever feasible, this contact should be face-to-
face. A list of minimum relocation advisory services expected of all awardees may be found in
49 CFR 24.205(c).

2.04.04.1 Calculating Housing Replacement Costs and Moving Expenses

Relocation assistance counts toward the per unit HOME subsidy calculation, and is
distributed across the assisted units. Relocation assistance can be treated as a project cost that
need not be mortgaged to the assisted owner. All displaced persons, regardless of income, are
eligible for relocation assistance under the URA, which includes offering the displaced person a
decent, safe, and sanitary comparable unit, a 90 day notice to vacate, and assistance with moving
expenses. (NOTE: In a voluntary acquisition, only tenants meet the definition of displaced
persons; homeowner occupants are only eligible for relocation benefits if the acquisition triggers
the Involuntary Acquisitions requirements.) Calculating this assistance requires caution to avoid
overpayment or underpayment of benefits. HCR strongly recommends referring to the
regulations (CFR 49 CFR 24) and utilizing HUD Handbook 1378 (Chapters 3 and 4) as a

reference and making use of the claim forms included therein when calculating benefits.
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2.04.04.J Moving Related Expenses

Any qualified displaced owner-occupant or tenant-occupant is entitled to payment of

moving related expenses. Generally, the displaced person may select between actual reasonable
moving related expenses or a fixed payment for such expenses. Persons displaced from public
housing units into comparable public housing units may be moved by the PHA at the option and
expense of the PHA, and special rules apply.

Form HUD-40054 “Residential Claim for Moving and Related Expenses” is found in
HUD Handbook 1378 Appendix 11. The form is optional, but HCR strongly recommends using
it. If the form is not used, documentation must be included in the Awardee’s files to support any
amounts claimed and paid. See HUD Handbook Chapters 3 and 4 for guidance on moving cost
calculations as well as the URA regulations at 49 CFR part 24.301-306 as appropriate.

2.04.04.K Replacement Housing Payments

The URA allows for 42 months of replacement housing payments, to be paid in
installments unless used for down payment assistance. If used for down payment assistance, such
assistance must be escrowed until the closing on the acquisition. Replacement housing payments
are based upon the cost of a comparable dwelling, with at least three dwellings being examined
to assure decent, safe, and sanitary conditions. The upper limit of a replacement housing
payment is established on the basis of cost for the comparable dwelling that is decent, safe, and
sanitary and most representative of, and equal to, or better than, the displacement dwelling.
Additional rules apply to homeowners and persons who have been in occupancy for less than 90
days and special conditions apply to those persons displaced from mobile homes. Consultation
with HUD Handbook 1378, Chapter 1 to 3 is advised. If Section 104(d) is triggered, low income
tenants must be offered the choice of URA or 104(d) benefit calculations.

Renters — Whether an Acquisition is VVoluntary or Involuntary, tenants are always eligible
for replacement housing payments. The replacement housing payment for renters is calculated as
the difference between the rent at the displacement unit and the rent at either a comparable unit or
the actual replacement unit, whichever is lower for forty two months. For persons who meet the
HUD low to moderate income limit, an additional calculation is made based on the difference

between thirty percent of the household’s gross income and the rent at a comparable unit or the
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actual replacement unit, whichever is lower, for a forty two month period. If this latter calculation
is greater than the rent to rent calculation, the low income tenant would receive the larger payment.
HUD Handbook 1378, Chapter 3 and Appendix 14 provide detailed information on calculating the
URA Replacement Housing Payment. For Low/Moderate Income tenants subject to 104(d), both
the URA and 104(d) calculations must be made and the tenant given the choice of benefits. (See
Section of this manual discussing 104(d) and Chapter 7 and appendices 25-27 of HUD Relocation
Handbook 1378.1 for more information regarding 104(d) benefits.)

Under Section 104(d), replacement housing payments for displaced persons are paid to low
and moderate income families for a 60 month period of time.

For Section 104(d), the replacement housing payment is based on the difference between
the Total Tenant Payment, as defined in HUD Section 8 regulations at 24 CFR Part 813, and the
rent for a comparable unit or the actual rent at the replacement unit, whichever is less.

Moving and related expenses are paid either at a fixed rate, according to the Dept. of
Transportation Fixed Moving Schedule, or displaced persons are reimbursed for reasonable, actual
moving costs.

Security deposits and credit checks are also eligible costs for displaced persons under
Section 104(d).

Unlike the Uniform Relocation Act which prohibits the payment of Relocation benefits to
illegal aliens, eligibility for relocation assistance under Section 104(d) does not require legal
residency in the United States. Some projects may trigger compliance with both Section 104(d)
and the URA. In the case of relocation payments, the displaced person eligible for 104(d) may

choose under which Act they will be compensated.

2.04.04.L Businesses, Farms, and Nonprofit Organizations

Businesses, farms, and nonprofits qualify as “displaced persons” and are entitled to
relocation benefits as defined in the URA at 24 CFR 24.2(9). Calculation of relocation benefits
for these types of entities are discussed in HUD Handbook 1378, Chapter 4 and the URA
regulations at Section 24.205(c) (advisory services) and at Section 24.301 and Section 24.303
(moving expenses). See also Handbook 1378, Appendices 2A, 3A, 7, 8, 16 and 17.
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2.04.04.M Lower-Income Persons

If a HOME assisted activity displaces low income tenants and includes the demolition of
any unit or the conversion of a low income unit to another use, the low income tenant is also
protected under Section 104(d) of the Housing and Community Development Act of 1974. Low
income persons have the option of receiving benefits pursuant to 104(d) or URA. The program
differences are listed below:

1) 104(d) allows security deposit payments at the new unit. URA does not cover security

deposits.

2) 104(d) housing replacement costs must be paid for 60 months. The URA pays for 42

months.

3) 104(d) housing replacement costs are calculated using HUD’s Total Tenant Payment.

4) All or a portion of the 104(d) assistance may be offered through a voucher for rental

assistance provided under Section 8 if the tenant is eligible. Unsubsidized tenants
eligible only for URA benefits may refuse the offer of a voucher and receive a URA
replacement housing payment instead.

2.04.04.N Appeals

Any aggrieved person may file a written appeal with the State or UGLG as applicable in
any case in which the person believed that the awardee failed to property consider the person’s
application for eligibility of relocation benefits and moving costs under URA and/or Section
104(d). HCR has set a reasonable time of 60 days to appeal after the persons received written
notification of the awardee’s determination of the person’s eligibility. A person has a right to be
resented by legal counsel, or other representative in connection with his or her appeal, but solely
as the person’s expense. The person may inspect and copy all materials pertinent to his or her
appeal except materials which are classified as confidential by the awardee and/or HCR.
However, reasonable conditions may be imposed on the person’s right to inspect non
confidential materials.

All pertinent justification and other materials submitted by the person and all other
available information that is needed to ensure a fair and full review of appeal shall be considered.

Written determination of the appeal will be promptly provided to the person and the State or




Office of Finance and Development

Capital Programs Manual
Page 53 of 67

UGLG as applicable will include an explanation of the basis on which the decision was made.
Such will also advise the person filing the appeal of their right to seek judicial review of the
decision. In addition, a low- or moderate-income household that has been displaced from a
dwelling in a HOME or CDBG project may file a written request for review of the grantee’s
decision to the HUD Field Office.

2.04.05 Rental Project Requirements

This Section describes the eligibility and other general requirements that are specific to

HOME Program projects involving rental housing units.

2.04.05.A General Requirements for Rental Projects

Applicants may use HOME Program funds to assist rental housing in site-specific
projects. Site-specific rental projects may involve acquisition, new construction, or rehabilitation.
Applicants for HOME funds involving rental projects may assume a number of different roles.
They may retain ownership of completed projects, or transfer ownership to another entity which
agrees to meet the HOME Program's long-term affordability and monitoring requirements. The
applicant is responsible for ensuring compliance with all rental project requirements set forth
herein for the duration of the period of affordability.

All housing assisted with HOME funds must, at a minimum, meet Federal Housing
Quality Standards (HQS). Newly constructed or substantially rehabilitated HOME projects must
meet all applicable local codes, rehabilitation standards, and zoning ordinances. Local programs
providing rehabilitation assistance for rental housing must comply with HUD Regulations at 24
CFR Part 35 for Lead Based Paint Hazard Reduction. In addition, projects funded with HOME
funds must comply with HCR’s Design Handbook

(www.nyshcr.org/Publications/DesignHandbook/).

2.04.05.B Eligible Rental Properties
Eligible HOME project rental properties include the following:

0] residential buildings that are in need of rehabilitation in order to meet the
rehabilitation standards set forth in the HCR Design Handbook;
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(i) residential properties acquired to provide rental housing for eligible occupants;

(i) non-residential properties that can be converted into residential rental housing for
eligible occupants; and,

(iv)  mixed-income and mixed-use properties are eligible, provided that all units

receiving HOME funds meet all rental project requirements set forth herein.

2.04.05.C Eligible Tenants/Rents

HOME assisted rental units must be primarily occupied by low-income households (those

with incomes at or below 60 percent of AMI). Multi-family projects (projects with five or more
units) must reserve 20 percent of the units in the project for occupancy by very low-income
families (those with incomes at or below 50 percent of AMI). No tenant may be excluded from
leasing a HOME rental project because they hold a certificate, voucher, or comparable document
from any rental assistance program.

Rents for HOME assisted units may not exceed the rent published by HUD for the
applicable unit size, adjusted for any applicable utility allowance (known as the "High HOME
Rent"). See 24 CFR 92.252(a)(1)(2). Additionally, for projects with five or more units, at least
20 percent of the project's units must either be occupied by very low-income households paying
30 percent or less of their monthly adjusted gross income for rent, or must bear rents which are
not greater than 30 percent of the annual income of a family whose income equals 50 percent of
the AMI (known as the "Low HOME Rent"). See 24 CFR 92.252(b)(1)(2).

If a unit receives federal or state project-based rental subsidy and the very low-income
family pays no more than 30% of the family’s adjusted income as a contribution toward rent,
then the maximum rent (i.e., tenant contribution plus project-based rental subsidy) is the rent
allowable under the federal or state project-based rental subsidy program. Tenants whose
incomes increase to more than 80 percent of AMI may continue to occupy their HOME-assisted
unit provided they meet the requirements of 24 CFR 92.252(h)(i)(2).

2.04.05.D Requlatory Periods for Rental Projects

See 24 CFR 92.252(e) for information on the regulatory periods for rental projects.
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2.04.05.E Regulatory Restrictions of HOME Rental Projects
Rental projects assisted with HOME funds must remain affordable for a period of

between five and twenty years, and must meet all applicable requirements of 24 CFR 92.252 and
253. These sections require recipients to secure assistance provided to rental housing by means
of a deed restriction or other similar mechanism that runs with the land.

Recipients should regularly review the management and financial condition of projects so
that they can intervene before projects reach the point of default and foreclosure. In the event
that a project is found to be encountering financial difficulties, or if a recipient is notified that
foreclosure proceedings have been initiated against an assisted rental project, the recipient must
notify their HCR regional office immediately, and must work with the project owner and the
primary lenders to maintain the project as affordable housing for the remaining affordability
period, or repay the full amount of HOME funds invested in the project to HTFC. Re-
subordination of HOME financing to permit refinancing of the primary mortgage is generally not

permitted in assisted rental projects.

2.04.05.F CHDO Multi-Family Rental Projects
In order for a HOME multi-family rental project to be considered a CHDO project, the

project ownership structure must comply with the terms of 24 CFR 92.300. This section states
that funds may be provided to a CHDO, its subsidiary or a partnership or a limited liability
company of which the CHDO or its subsidiary is the sole general partner or sole managing
member. If a CHDO owns the project in partnership, it or its wholly owned for-profit or non-
profit subsidiary must be the sole general partner. In acting in any of the capacities specified, the
community housing development organization must have effective project control. A CHDO
applicant must state in its application and document in the project owner’s organizational

documents that the CHDO has effective project control.
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Section: 2.00 PROGRAM DESCRIPTIONS
Sub Section: 2.05 New York State Low-Income Housing Tax Credit (SLIHC) Program

2.05.01 Summary

The New York State Low-Income Housing Tax Credit (SLIHC or State Tax Credit) was
created in 2000 by Avrticle 2-A of the Public Housing Law (The Law). The Law authorizes the
Commissioner of DHCR to administer the SLIHC Program according to procedures established
in 9 NYCRR Part 2040.14 (the SLIHC regulation) and in the same manner as the federal LIHC
Program, as authorized by Section 42 