 SEQ CHAPTER \h \r 1July 29, 2005
Via Certified Mail
Re:
Amendatory Agreement for purposes of compliance with Internal Revenue Service Revenue Ruling 2004-82 and Revenue Procedure 2005-37 Safe Harbor with respect to the Regulatory Agreement governing the __________________Apartments Project located at ______________________________________.

Dear ______________________:

The New York State Housing Finance Agency (“HFA”), as the housing credit agency monitoring the ____________________ Apartments, LLC (“Project”), is seeking your cooperation for the preservation of the Project’s federal low-income housing tax credit (“LIHTC”) eligibility.  As a result of certain Internal Revenue Service (“IRS”) interpretations of the law governing the LIHTC program, which have been published in Revenue Ruling 2004-82 (dated August 30, 2004) and Revenue Procedure 2005-37 (June 21, 2005) (copies of Revenue Ruling 2004-82 and of Revenue Procedure 2005-37 are attached), the Project may be disqualified for and loose any and all LIHTCs allocable to date, unless, by no later than December 31, 2005 either:

(1)  the Regulatory Agreement with respect to the Project is amended by duly executing and recording the attached amendatory agreement (“Amendatory Agreement”) with respect to the Project;  or

(2) the Project’s Regulatory Agreement contains certain safe harbor “catch all language” (as described in Revenue Procedure 2005-37) that obligates the Project owner to comply with the requirements of §42 of the Internal Revenue Code of 1986 as amended, and the regulations, revenue rulings and procedures, and other publications of the Internal Revenue Service with binding authority issued thereunder (“Code”).

HFA requests your assistance in preserving the Project’s LIHTCs through either option (1), by duly executing and returning to HFA the attached four counterparts of the Amendatory Agreement (which will then be countersigned by HFA and one of which will be recorded as required by statute);  or, through option (2), by demonstrating that the Regulatory Agreement with respect to the Project fits into the safe harbor of Revenue Procedure 2005-37, through writing to HFA with quotations of the provisions in the Regulatory Agreement that you feel constitute “catch all language” that is adequate for the purposes of Revenue Procedure 2005-37.

Background
The Project is subject to the requirements of the LIHTC program, pursuant to §42 of the Code.  HFA is the housing credit agency responsible for monitoring the Project’s compliance with LIHTC requirements.


Revenue Ruling 2004-82
The IRS ruled on August 30, 2004 in Revenue Ruling 2004-82 that eligible tenants of low-income units in buildings participating in the LIHTC program must be covered by certain rights and protections, as further explained below.  Revenue Ruling 2004-82 required each housing credit agency to review, by December 31, 2004, the extended low-income housing commitment (“ELIHC”) for each project it monitors, for compliance with the interpretation of Code §42(h)(6)(B)(i) that the IRS adopted in Section C of Revenue Ruling 2004-82.  HFA completed such a review as of December 30, 2004, and determined that the ELIHC (which is incorporated within the Regulatory Agreement) for the Project did not comply with Revenue Ruling 2004-82's interpretation of Code §42(h)(6)(B)(i).  Pursuant to Code §42(h)(6)(J), a one year cure period commenced on December 30, 2004, the date of such determination, so that, if the Regulatory Agreement for the Project is brought into compliance with Revenue Ruling 2004-82 by no later than December 30, 2005, the Project will not be subject to the loss of LIHTC eligibility provided in Code §42(h)(6)(A).  (Except as provided in Revenue Procedure 2005-37, if the necessary amendments to the Regulatory Agreement are not made and duly recorded by December 30, 2005, the Project’s ELIHC will be considered ineffective.  No LIHTC may be allowed for any building for a taxable year unless an ELIHC is in effect with respect thereto as of the end of such taxable year.  Code §42(h)(6)(A).)

In Section C (A-5) of Revenue Ruling 2004-82, the IRS interpreted §42(h)(6)(B)(i) of the Code so as to apply throughout the entire extended use period (defined in Code §42(h)(6)(D)) certain prohibitions set forth in Code §42(h)(6)(E)(ii)(subclauses I and II) against:  (1) the eviction or termination of tenancy (other than for good cause) of an existing tenant of any low-income unit;  and  (2) any increase in the gross rent with respect to such low-income unit not otherwise permitted under §42 of the Code.  The IRS rejected, by its issuance of Revenue Ruling 2004-82, an interpretation of Code §42(h)(6)(B)(i) that restricted application of the low-income unit tenant protections set forth in Code §42(h)(6)(E)(ii)(subclauses I and II) solely to the three year period following an early termination of the extended use period described in the opening clauses of Code §42(h)(6)(E)(ii).

HFA determined that the Regulatory Agreement does not reflect Revenue Ruling 2004-82's interpretation of Code §42(h)(6)(B)(i) that extends tenant protections throughout the extended use period.   HFA prepared an earlier form of Amendatory Agreement with respect to the Project, to cure such deficiency by including in the Regulatory Agreement the required tenant protections during the extended use period.  HFA prepared similar amendatory agreements with respect to each of the more than one hundred projects in its portfolio that were threatened by the loss of LIHTCs because of non-compliance with Revenue Ruling 2004-82.  HFA began mailing such amendatory agreements to project owners in early June, 2005.  HFA had by that point also contacted certain third parties whose prior consent is needed for any amendment of the regulatory agreement with respect to certain projects in HFA’s portfolio.  By mid-June, 2005, HFA had obtained or was in the process of acquiring any necessary consent from such third parties.


Revenue Procedure 2005-37's Safe Harbor
The retroactivity of Revenue Ruling 2004-82 imposed considerable administrative burdens and risks on housing credit agencies and LIHTC project owners and investors.  The National Council of State Housing Agencies (“NCSHA”) and others lobbied the IRS for relief from requirements to amend existing regulatory agreements so as to explicitly provide the low-income unit tenant protections mandated by the Code.  The IRS did not respond to such appeals until June 21, 2005, when, at the annual NCSHA LIHTC conference in Seattle, it announced publication of Revenue Procedure 2005-37, in which a “catch all language” safe harbor was established.  Projects to which the safe harbor applies may be exempted from the regulatory agreement ELIHC amendment requirements of Revenue Ruling 2004-82.

Under Revenue Procedure 2005-37, the safe harbor will be applicable where:  (1)  a regulatory agreement entered into on or before December 31, 2005 contains "general language requiring building owners to comply with the requirements of §42" (which governs the LIHTC program) of the Code (“catch all language");  (2)  the LIHTC housing credit agency monitoring the project notifies the LIHTC project owner in writing on or before December 31, 2005 that, in a manner consistent with the provisions of Revenue Ruling 2004-82, the "catch all language” prohibits the project owner, throughout the extended use period, from violating the tenant protections against:  (A) eviction or termination of tenancy, other than for good cause, of an existing tenant of any low-income unit, and, further, (B) any increase in the gross rent with respect to a low-income unit not otherwise permitted by §42 of the Code;  and  (3) as part of the owner’s annual certification pursuant to Treasury Regulation §1.42-5(c)(1)(xi), the owner annually certifies that, for the preceding twelve month period, no tenant of a low-income unit in any building in the project has been evicted or had a low-income unit tenancy terminated for other than good cause, and that no tenant of a low-income unit in the project had an increase in gross rent with respect to such low-income unit not otherwise permitted under §42 of the Code.  The safe harbor will not apply to regulatory agreements entered into on or after January 1, 2006.  Such regulatory agreements must provide that such full tenant protection requirements apply throughout the extended use period, as well as during the three year period following the early termination thereof, as provided in Revenue Ruling 2004-82.

If an owner of a project with respect to which a safe harbor defense has been interposed (and, beginning with the upcoming round of annual owner’s certifications, if any LIHTC project owner) fails to make the certifications required under (3) in the preceding paragraph, or, in any case, if the housing credit agency monitoring the project learns that the owner has violated any tenant protection provided under §42 of the Code, the housing credit agency is mandated to report such non-compliance to the IRS.


Notification pursuant to Revenue Procedure 2005-37
HFA has prepared this letter and updated the attached Amendatory Agreement in light of Revenue Procedure 2005-37.  Pursuant to Revenue Ruling 2004-82 and Revenue Procedure 2005-37, HFA is sending similar, updated amendatory agreements to LIHTC project owners, as necessary, along with a letter notifying such owners of the provisions of Revenue Procedure 2005-37 and its relation to Revenue Ruling 2004-82.

Requested Action
In order to avoid the loss of the Project’s LIHTCs, please either:  (1) correct the deficiency in the Regulatory Agreement through entering into the attached Amendatory Agreement which HFA will endeavor to have duly recorded by the end of December, 2005 deadline;  or  (2) establish that the Regulatory Agreement fits into the safe harbor provided under Revenue Procedure 2005-37 by submitting a letter to HFA, citing and quoting the provisions in the existing Regulatory Agreement that you claim constitute general language requiring the Project owner to comply with the requirements of §42 of the Code.  HFA may exercise its discretion in evaluating such safe harbor claims.

Accordingly, if you choose option (1), kindly have all four counterparts of the attached Amendatory Agreement completed and duly executed and acknowledged , and returned to HFA for recording.  If you have received a previous mailing from HFA in connection with compliance with Revenue Ruling 2004-82, please discard the prior, pre-Revenue Procedure 2005-37 form of Amendatory Agreement you may have found enclosed with such mailing, and refer only to the Amendatory Agreement attached hereto.  If you furnish an Amendatory Agreement to HFA pursuant hereto, it will be held in escrow pending receipt of any third party’s consent that may be necessary or appropriate to obtain.  One fully executed counterpart of the Amendatory Agreement will be returned to you for your records.  Any request under option (2) for safe harbor protection pursuant to Revenue Procedure 2005-37 should be set forth in a letter addressed to HFA that contains the citations from and quotations of the existing provisions of the Regulatory Agreement on which you seek to rely for the purposes of such safe harbor.  Please send the Amendatory Agreement counterparts, or any safe harbor request made pursuant hereto, to me, Jay M. Ticker, Esq., c/o Maureen Keary, Housing Portfolio Management Unit, in HFA’s offices at 641 Lexington Avenue, New York, New York, 10022.  If you have any question about this matter, please call me at:  212 688-4000, ext. 365;  or e-mail me at jayt@nyhomes.org.

Please act upon option (1) or (2) outlined in the preceding paragraph promptly, so as to allow HFA necessary and sufficient time to either enter into and record the Amendatory Agreement, or process any safe harbor claim, before the approaching end of December, 2005 deadline.  HFA therefore requests that you act upon option (1) (through delivery of the Amendatory Agreement) or (2) (by furnishing HFA with a written safe harbor claim) by no later than close of business on Monday, August 15, 2005.  Failure to act in a timely manner as here provided may result in the Project owner being cited to the IRS for non-compliance, and in the possible loss of the Project’s LIHTCs.

Very truly yours,

Jay M. Ticker

Assistant Counsel

Attachment


