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GRANT ENFORCEMENT
N O T E   A N D   M O R T G A G E


     ,


Obligor


and


NEW YORK STATE AFFORDABLE HOUSING CORPORATION,


Mortgagee

Dated as of:      , 20   

This instrument affects realty and personal property situated in the State of New York, in the Town of       in Section      , Block      , Lot      , on the Tax Map of the County of      .


THIS NOTE AND MORTGAGE made as of the       day of      , 20  , between      , an individual residing at       ("Obligor") and the NEW YORK STATE AFFORDABLE HOUSING CORPORATION, a public benefit corporation created and existing as a subsidiary of the NEW YORK STATE HOUSING FINANCE AGENCY pursuant to Section 45-b of the Private Housing Finance Law having its principal place of business at 641 Lexington Avenue, New York, New York 10022 ("Mortgagee").


Obligor hereby acknowledges that the Mortgagee has provided funds in the amount of the Recapture Obligation (as defined in Paragraph 1 of this Note and Mortgage) under the Affordable Home Ownership Development Program (Article XIX of the Private Housing Finance Law) ("Program") as funds to be held in trust and to be used solely in connection with the acquisition and/or improvement of the Property (as defined in Paragraph 2 of this Note and Mortgage) ("Grant Funds") and that this Note and Mortgage shall be subject to the trust fund provisions of section 13 of the Lien Law.  Obligor understands that the amount of the Recapture Obligation represents a portion of the cost of the improvements and/or the purchase price of the Property and agrees to the recapture of such amount of the Recapture Obligation as required herein as the ultimate beneficiary of such improvement and/or as the purchaser or owner of the Property.


1.
For value received, Obligor promises to pay to Mortgagee or order the sum of                                       Dollars ($     ) (the "Recapture Obligation"), payable according to and in the manner provided in the rider attached to and hereby made a part of this Note and Mortgage (the "Rider").


2.
The Obligor hereby mortgages to the Mortgagee all right, title and interest of the Obligor in and to the Property described in Schedule A annexed hereto and hereby made a part hereof, designated as Section       Block       Lot(s)       on the Tax Map of the City of      , Town of      , County of       ("Property"); together with:


(a)
the buildings and improvements on the Property.


(b)
all of the Obligor's right, title and interest in and to any land lying in the bed of the streets in front of and adjoining the Property to the center lines of such streets.


(c)
all fixtures which now are or which later may be attached to or used or useful in connection with the Property.  This does not include the household furniture.


(d)
all condemnation awards for any taking by a government or agency of the whole or part of the real Property or any easement in connection with the Property.  This includes awards for changes of grades of streets.


(e)
all right, title and interest but not obligation, of the Obligor in and to all leases and other agreements affecting the use or occupancy of the Property or any common area appurtenant thereto.


(f)
any right, title and interest of the Obligor in and to any common areas appurtenant thereto.


3.
Obligor will fulfill the Recapture Obligation at the time and in the manner provided in the Rider.  If the Obligor fails to make any payment required pursuant to the Rider to this Note and Mortgage, the lien created by this Mortgage will remain a lien on the Property to secure payment of the unpaid portion of the Recapture Obligation.

*
4.
The Obligor and Mortgagee hereby acknowledge that the Property is subject to the lien of a first loan made by       (the "Lender") [and a second mortgage loan made by       (the financing institution which made the first and second mortgage loans are collectively defined as the "Lender(s)")].  The parties hereto agree that all terms and provisions of this Note and Mortgage will be subject and subordinate to the lien of the Lender(s) and any payments or expenses already made or incurred or which may hereafter be made or incurred, pursuant to the terms of such mortgage loan(s) or incidental thereto, or to protect the security thereof, to the full extent thereof.  If any action or proceeding of foreclosure is instituted by the Lender(s), the Obligor will immediately upon service thereof, deliver to the Mortgagee and       (the Grantee with respect to the Grant Funds under a Grant Agreement identified as AHC-      between the Mortgagee and Grantee ("Grant Agreement"), whose address appears in Paragraph 12 of this Note and Mortgage, a true copy of each notice, petition, summons or papers howsoever designated, served in such action or proceeding or in any such action or proceeding.


5.
The Recapture Obligation secured by this Note and Mortgage will become immediately due and payable if any one or more of the following occurs:

**

i)
if the Obligor fails to make any payment on the Lender(s) loan(s) within 60 days of the date that any payment on such loan(s) was due;



ii)
if the Obligor sells, rents (except with regard to the rental of any accessary apartment on the Property, to the extent that such accessary apartment rental usage is permitted under the Grant Agreement), conveys any interest in or otherwise fails to occupy the Property as his/her principal place of residence; and

**

iii)
if any other default exists under this Note and Mortgage or the Lender(s) loan(s).

Instructions:
* 
If there are no other Lenders, cross out the references to the other Lenders; if there is only one Lender, cross out the references to a second Lender.

**
If there are no Lenders, cross out subparagraph (i) and the phrase "or the Lender(s) loan(s)."


6.
Obligor will keep the improvements on the Property insured against loss by fire and other risks as required by Lender(s) or as required by the Mortgagee.


7.
Obligor will keep the Property in reasonably good repair.


8.
The Recapture Obligation secured hereby will not require the payment of installments and will be a standing obligation which will be without interest.


9.
Obligor represents and warrants that Obligor lawfully owns the Property and that the Obligor has the right to mortgage the Property to the Mortgagee.  In addition, the Obligor gives Mortgagee a general warranty of title.  Obligor further represents and warrants that the Property will be the Obligor's principal place of residence.


10.
If the Mortgagee incurs any costs in collecting the Recapture Obligation secured by this Note and Mortgage, including but not limited to reasonable attorney's fees, such costs will be added to the Recapture Obligation and will also be secured by this Note and Mortgage.


11.
The Obligor will, within ten (10) days after request by the Mortgagee and at the Obligor's expense, furnish the Mortgagee with a statement, duly acknowledged and certified, setting forth the amount of the Recapture Obligation and whether any offsets or defenses exist against the Recapture Obligation.


12.
Any notices, demands certifications, requests, communications or the like ("Notices") required or permitted to be given under this Note and Mortgage, unless otherwise specifically provided in this Note and Mortgage, will be in writing and will be delivered personally or given by regular, certified, or registered mail, correct postage prepaid, to the addresses first set forth above, and to                                , (Grantee) whose address is      , or such other addresses as the parties may for themselves designated in writing for the purpose of receiving Notices hereunder.  Notices to the Mortgagee will be marked "Attention:  Director, New York State Affordable Home Ownership Development Program."  Notices will be deemed given when actually, personally delivered and receipted or when deposited with the post office registry clerk or an official United States post box.


13.
The terms, covenants and conditions of this Note and Mortgage will in all respects be governed, construed, applied and enforced in accordance with the laws of the State of New York.


14.
This Note and Mortgage may not be modified, amended, changed, discharged or terminated orally, but only by an agreement in writing, in a form suitable for recording, signed by the party against whom the enforcement of the modification, amendment, change, discharge or termination is sought.


15.
The Obligor warrants and represents that the Obligor (and the undersigned representatives of the Obligor, if any) has full power, authority and legal right to execute and deliver this Note and Mortgage and to mortgage all right, title and interest of the Obligor in and to the Property pursuant to the terms hereof and to keep and observe all of the terms, covenants and conditions of this Note and Mortgage on the Obligor's part to be performed.  Obligor further represents and warrants that he is eligible to participate in the Program as a Home Buyer or Home Owner pursuant to the terms of the Grant Agreement.


16.
If there is more than one Obligor each will be separately liable.  The words "Obligor" and "Mortgagee" will include their heirs, executors, administrators, successors and permitted assigns.  If there are more than one Obligor or Mortgagee the words "Obligor" and "Mortgagee" used in this Note and Mortgage will be read as if written in the plural.  Words in the masculine or feminine gender appearing herein will be deemed to refer to either or both male or female persons, as the sense of the sentence requires.


17.
This Note and Mortgage may be executed in one or more duplicate originals bearing the same date.

The Obligor states that the Obligor(s) has read this Note and Mortgage, received a completely filled in copy of it and has duly signed this Note and Mortgage as of the date at the top of the first page.









Obligor(s):






Signature: 
_________________________






Print Name: 
_________________________


ACKNOWLEDGMENT
STATE OF NEW YORK         )

                                                  ) ss.:

COUNTY OF        )

On the       day of       in the year 20  , before me, the undersigned, a notary public in and for said state, personally appeared       personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose names(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person on behalf of which the individual(s) acted, executed the instrument.








Notary Public








Commission Expires:             








Obligor(s):







Signature: 
_________________________







Print Name: 
_________________________


ACKNOWLEDGMENT
STATE OF NEW YORK         )

                          ) ss.:

COUNTY OF        )

On the       day of       in the year 20  , before me, the undersigned, a notary public in and for said state, personally appeared       personally known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose names(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the person on behalf of which the individual(s) acted, executed the instrument.








Notary Public








Commission Expires:             
SCHEDULE A

LEGAL DESCRIPTION
     

RIDER

To A Certain Note and Mortgage


Dated         , 20   made by        (and      ) Obligor(s):                          

1.
The amount to be recaptured under this Note and Mortgage will be the amount of the Recapture Obligation except that following the fifth anniversary of the date which appears at the top of the first page of this contract, such amount will be reduced by 10% per year for each 6 months that the Obligor has occupied the Property as the Obligor's principal place of residence in excess of five full years.  For the purposes of this Rider, occupancy for any part or fraction of a year will be treated as follows:


(i)
over 4 months but less than 6 months, as ½ year of residence and, will, if the Obligor is entitled to reductions under this Rider, entitle the Obligor to an additional reduction of 10% of the Recapture Obligation.


(ii)
over 6 months, as 1 full year of residence will, if the Obligor is entitled to reductions under this Rider, entitle the Obligor to an additional reduction of 20% of the Recapture Obligation; and


2.
The period of occupancy and the amount to be recaptured under this Note and Mortgage is demonstrated by the following table:


period of 






per cent


occupancy of






of Recapture


at least     

but less than


Obligation to be repaid

  1 day


  64 months



100 %


 64 months

  66 months



 90 %


 66 months

  76 months



 80 %


 76 months

  78 months



 70 %


 78 months

  88 months



 60 %


 88 months

  90 months



 50 %


 90 months
  
 100 months



 40 %


100 months

 102 months



 30 %


102 months

 112 months



 20 %


112 months

 114 months



 10 %


114 months

 - - - - - -



  0 %


3.
If the Recapture Obligation becomes due and payable, the amount of the Recapture Obligation to be repaid by the Obligor will be determined by the Mortgagee as of the occurrence of the earliest date (i) the Obligor defaulted under this Note and Mortgage or the Lender(s) loans (if there are other Lenders); and (ii) the Obligor sold, rented (except with respect to the rental of an accessory apartment on the Property to the extent to which such rental usage is permitted under the Grant Agreement), conveyed any interest in, or otherwise failed to occupy the Property.


4.
This Note and Mortgage will be deemed of no further force and effect upon                        (the date of the tenth anniversary of the date set forth at the top of the first page of this contract), and neither party to this Note and Mortgage will have any further rights or obligations under this Note and Mortgage against each other, except that, if the Obligor has failed to fulfill the Recapture Obligation due or otherwise defaulted under the terms of this Note and Mortgage, then the security interest created by this Note and Mortgage (in other words, the lien on the Property) will continue until the amount of the Recapture Obligation plus all costs of collection payable under the terms of this Note and Mortgage have been discharged by the Obligor.  The Mortgagee will, on or after such date, if the Obligor has complied with all of the requirements of this Note and Mortgage, upon written request by Obligor, execute a satisfaction or discharge of this Note and Mortgage.


5.
If the Recapture Obligation becomes due and payable due to Obligor's conveyance of the Property (except for a conveyance to an eligible purchaser, under the terms of the Grant Agreement, and assumption of the Recapture Obligation by such eligible purchaser), Obligor's right to retain the following amounts shall be prior to the Mortgagee's right to the Recapture Obligation to be repaid under paragraphs 2 and 3 of this Rider:


The amount the Obligor may retain from the proceeds of sale shall be the sum of the following:


a)
his down payment made at the time of his initial purchase of the Property,


b)
his verified costs of home improvements up to the maximum amount of $2,000, and


c)
his resale expenses which will include only the following items to the extent actually incurred:



i)
broker's commission on the resale



ii)
legal fees for closing documents prepared by the seller's counsel and normally borne by the seller under the customary practice of the locality, and



iii)
any transfer tax or recording fee payable by the seller pursuant to state statute or local ordinance in connection with the conveyance.

The proceeds of sale shall include cash and all other items of value received from the subsequent buyer and all mortgages or other encumbrances assumed by the subsequent buyer or to which the Property may be subject in the hands of the subsequent buyer.


6.
This Note and Mortgage may be assumed by any eligible Home Buyer under the terms of the Grant Agreement, as the same may be amended, subject to the prior written consent of the Mortgagee.  Notwithstanding anything contained herein to the contrary, upon the transfer of the Property to such eligible purchaser who assumes this Note and Mortgage, no sums shall be due and payable under this Note and Mortgage, the Recapture Obligation shall not become due and payable and the period of occupancy of the original Obligor for purposes of Section 2 of this Rider shall be tacked on to the period of occupancy of subsequent eligible purchasers assuming this Note and Mortgage, under the Grant Agreement, with the consent of the Mortgagee, so that the percent of Recapture Obligation to be repaid shall be calculated as if the periods of occupancy of all such eligible purchasers, including the original Obligor, are aggregated.  Such calculations of the percent of Recapture Obligation to be repaid shall be adjusted to ensure that no reduction in the percent of Recapture Obligation to be repaid shall accrue during any period of vacancy or default on the provisions of this Note and Mortgage, but the Recapture Obligation shall remain as a lien on the Property during such periods.
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